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In short, California does have fusion voting for President and used it in 1940 and 2016.

As a thought experiment, consider what would happen if a Certificate of Ascertain-
ment erroneously credited a presidential slate with 4,483,810 votes that it never received. If
this issue were to arise today, the aggrieved candidate would likely seek correction from
the special three-judge federal court created by the Electoral Count Reform Act of 2022, be-
cause that court has the specific power to revise a Certificate under its section 5(C)(1)(B).

Note that opponents of the National Popular Vote Compact repeatedly cast doubt on
the accuracy, and even the existence, of official state-certified popular-vote counts.”

Meanwhile, they simultaneously extol the solidity of the very same official state-certi-
fied vote counts when they are used to decide the presidency under the current system—
such as the 537-vote difference in Florida that made George W. Bush President in 2000, or
the margins in 2016 of 10,704 in Michigan, 22,748 in Wisconsin, or 44,292 in Pennsylvania
that made Donald Trump President.™?

If there were any truth to Parnell’s claim that “States ... are not necessarily going to
produce an accurate vote total,”™ then the question would arise as to why anyone should
accept the state-produced vote counts that are used today to award electoral votes under
the current state-by-state winner-take-all method of awarding electoral votes.

9.30.6. MYTH: New York cannot accurately count its votes to save its life.

QUICK ANSWER:

e Despite the claim by lobbyists opposed to a nationwide vote for President that
“New York cannot accurately count its votes to save its life,” the cited incidents
involved harmless minor delays in finalizing vote counts (notably after
Hurricane Sandy in 2012) that were unanimously authorized by the bipartisan
New York State Board of Elections. In each case, every voter ultimately had his
or her vote accurately counted by New York. No candidate complained or was
adversely affected. No election outcome was changed.

e The Electoral Count Reform Act of 2022 created clear and firm federal
deadlines for states to finalize their vote counts.

¢ Defenders of the current state-by-state winner-take-all system of awarding
electoral votes repeatedly cast doubt on the accuracy, and even the existence,

!In an article entitled “Lawmakers Seek to Change Presidential Elections to Make Them More Risky, Re-
duce Confidence,” Luther Weeks wrote, “There is no official national popular vote number complied and
certified nationally that can be used to officially and accurately determine the winner in any reasonably
close election.” February 3, 2011. http:/ctvoterscount.org/lawmakers-seek-to-change-presidential-elec
tions-to-make-them-more-risky-reduce-confidence/

"2The national popular vote total occasionally appears in existing law for purposes unrelated to the National
Popular Vote Compact. For example, an organization can acquire the status of an official political party
in Georgia—and hence future ballot access—if the organization “at the preceding ... presidential election
nominated a candidate for President of the United States and whose candidates for presidential electors at
such election polled at least 20 percent of the total vote cast in the nation for that office.” [Emphasis added]

"5 Hearing of the Minnesota Senate Elections Committee on HF642. January 31, 2021. Timestamp 24:00.
https://www.youtube.com/watch?v=ZioPI__L-BM


http://ctvoterscount.org/lawmakers-seek-to-change-presidential-elections-to-make-them-more-risky-reduce-confidence/
http://ctvoterscount.org/lawmakers-seek-to-change-presidential-elections-to-make-them-more-risky-reduce-confidence/
https://www.youtube.com/watch?v=ZioPI__L-BM
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of the official state-certified popular-vote counts that the National Popular
Vote Compact would use. Meanwhile, they simultaneously extol the solidity of
the very same state-certified vote counts when those vote counts are used to
decide the presidency under the current system—such as the 537-vote margin
in Florida that made George W. Bush President in 2000, or the small margins in
Michigan, Wisconsin, or Pennsylvania that made Donald Trump President in
2016.

MORE DETAILED ANSWER:
Sean Parnell, Senior Legislative Director of Save Our States, told the Michigan House Elec-
tions Committee on March 7, 2023:

“New York cannot accurately count its votes to save its life.”"5
Parnell told the Minnesota Senate Elections Committee on January 31, 2023:

“You also have the problem that other states, New York in particular, are
not necessarily going to produce an accurate vote total. ... There are
about 425,000 votes that New York was missing off of its 2012 Certificate of
Ascertainment.”” [Emphasis added]

He repeated this claim in testimony to the Alaska Senate State Affairs Committee on
April 25, 2023 and the Nevada Senate Legislative Operations and Elections Committee
on May 2, 2023.7"

Despite the claims that New York regularly produces inaccurate vote counts, the ac-
tual incidents cited by Parnell involved harmless slight delays in finalizing vote counts (no-
tably after Hurricane Sandy in 2012) that were unanimously authorized by the bipartisan
New York State Board of Elections.

In 2012, Hurricane Sandy resulted in the temporary relocation of hundreds of thou-
sands of New Yorkers just before Election Day in 2012.

Governor Andrew Cuomo issued Executive Order No. 62, allowing any registered New
York voter in the federally declared disaster areas to cast a provisional ballot at any poll-
ing place in the state. The affected areas consisted of the five counties of New York City
(Bronx, Kings, New York, Queens, and Richmond) and the four suburban counties of Nas-
sau, Rockland, Suffolk, and Westchester.

" Hearing of Michigan House Election Committee on HB4156. March 7, 2023. Timestamp 1:02:20. https://
house.mi.gov/VideoArchivePlayer?video=HELEC-030723.mp4

"% Hearing of the Minnesota Senate Elections Committee on HF642. January 31, 2021. Timestamp 24:00.
https://www.youtube.com/watch?v=ZioPI__L-BM

6 Parnell, Sean. 2023. Testimony of Sean Parnell, Senior Director, Save Our States Action to the State Af-
JSairs Committee of the Alaska Senate Re: SB 61 (The National Populayr Vote interstate compact). April 25,
2023. Page 2. https://www.akleg.gov/basis/get_documents.asp?session=33&docid=26238 Also see https://
www.akleg.gov/basis/Bill/Detail/33?Root=SB%2061

7Parnell, Sean. 2023. Testimony before Nevada Senate Legislative Operations and Elections Committee.
May 2, 2023. Timestamp 4:33:14. https://sg001-harmony.sliq.net/00324/Harmony/en/PowerBrowser/PowerB
rowserV2/20230502/-1/?fk=12298&viewmode=1&autoPlay=false


https://house.mi.gov/VideoArchivePlayer?video=HELEC-030723.mp4
https://house.mi.gov/VideoArchivePlayer?video=HELEC-030723.mp4
https://www.youtube.com/watch?v=ZioPI__L-BM
https://www.akleg.gov/basis/get_documents.asp?session=33&docid=26238
https://www.akleg.gov/basis/Bill/Detail/33?Root=SB%2061
https://www.akleg.gov/basis/Bill/Detail/33?Root=SB%2061
https://sg001-harmony.sliq.net/00324/Harmony/en/PowerBrowser/PowerBrowserV2/20230502/-1/?fk=12298&viewmode=1&autoPlay=false
https://sg001-harmony.sliq.net/00324/Harmony/en/PowerBrowser/PowerBrowserV2/20230502/-1/?fk=12298&viewmode=1&autoPlay=false
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The result was 400,629 provisional ballots in New York’s 2012 election—about four
times the number handled in 2008.

Counting provisional ballots is a time-consuming and labor-intensive task under nor-
mal circumstances (section 9.30.15). Counting the provisional ballots resulting from Hur-
ricane Sandy was unusually time-consuming, because a provisional ballot given to a voter
outside his or her normal precinct would almost inevitably contain some local offices for
which the voter was not entitled to vote.

The detailed instructions accompanying the Executive Order illustrate the complexity
of the situation:

“For example, a voter staying with family in Orange County who was displaced
from Westchester, would be entitled to vote for statewide contests and Su-
preme Court (because those 2 counties share a judicial district) and possibly
a congressional, state senate, or state assembly contest. A voter who sought
refuge further upstate might only be eligible to vote in the statewide contests,
as they would share no other offices/contests.”

The Executive Order required every county in the state to transmit the resulting provi-
sional ballots to the Board of Election in the county where the voter was registered.

When the provisional ballots arrived at each voter’s home county, the Board there had
to determine, on a laborious case-by-case basis, whether that particular voter was entitled
to vote for each separate contest that appeared on the sending precinct’s provisional bal-
lot. A voter who was temporarily displaced to an adjacent county might, for example, still
be in his or her own congressional district, but not his own state senate district. Thus, the
voter’s vote for Congress would be counted, but their vote for State Senator would not.

Thus, each vote cast on each provisional ballot had to be laboriously analyzed to de-
termine whether that particular out-of-precinct voter was entitled to vote for each office.

After Election Day, it was apparent to everyone that the result of processing the
400,629 provisional ballots could not possibly reverse Obama’s statewide win of almost
two million votes.

Under the state’s existing winner-take-all law, Obama would have been entitled to all
of New York’s electoral votes—even if he had received none of the 400,629 provisional
votes.

In this “no harm, no foul” situation, the bipartisan New York State Board of Elections
unanimously decided against diverting personnel from hurricane relief to the task of fin-
ishing the count of these provisional ballots prior to the Electoral College meeting.

Specifically, the Board unanimously certified a statewide count for President before
the Safe Harbor Day without including the provisional ballots. The state’s first certified
count on December 10, 2012, reported that Obama had received 4,159,441 votes and that
Romney had received 2,401,799 votes—a statewide margin of 1,757,642 votes in favor of
Obama.

Then, on December 31, 2012, the Board of Elections certified an amended statewide
count showing that Obama had received 4,471,871 votes and that Romney had received
2,485,432 votes—a margin of 1,986,439 votes in favor of Obama. In the final count, Obama
won 57% of the 400,629 provisional ballots—that is, an additional 228,797 votes.
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Manifestly, New York was not a closely divided battleground state in 2012. However,
if New York had been in the position of determining the national outcome of the presi-
dential election (as Florida was in 2000, and as Ohio was in 2004), all of these provisional
ballots would have been counted expeditiously—regardless of the cost of the overtime or
inconvenience.

Because every voter in New York was entitled to vote for President, the obvious course
of action would have been to count just each provisional voter’s choice for President (and
later go back to analyze the eligibility of each vote for lower offices). Thus, if it had been
necessary, the presidential count could have been done quickly if New York had been in the
position of determining the national outcome of the presidential election.

Douglas Kellner, Co-Chair of the New York State Board of Elections, has stated that
if these provisional ballots had had any chance of affecting the presidential election, the
Board would have deployed whatever personnel would have been needed to process all of
the provisional ballots for President prior to the Electoral College meeting.

If any presidential candidate had felt that New York’s delay in counting provisional
ballots adversely affected his interests, he could have sought (and undoubtedly would im-
mediately have received) a court order compelling completion of the counting prior to the
Electoral College meeting. Of course, if either Romney or Obama had felt that this delay
adversely affected their interests, the bipartisan Board would never have voted unani-
mously to authorize the delay in the first place.

In short, the Board’s “no harm, no foul” decision in 2012 was based on common sense.

¢ No presidential candidate or political party was adversely affected.
e The allocation of electoral votes was not affected.
e The outcome of the election was not affected.

e Every voter ultimately had his or her vote accurately counted and included in
the final total.

In 2016 and 2020, New York again did not complete its final count of some provisional
ballots until after the Electoral College met (albeit a much smaller number than resulted
from Hurricane Sandy). In each of these cases, the bipartisan New York State Board of
Elections acted with unanimous consent.

Parnell falsely asserted that previous “no harm, no foul” counting delays under the
current system “would be used” in a future election in which a timely and complete popu-
lar-vote count would actually matter. Specifically, he told the Minnesota Senate Elections
Committee on January 31, 2023:

“You also have the problem that other states, New York in particular, are not
necessarily going to produce an accurate vote total. In the last four presiden-
tial elections, New York has provided vote totals, that would be used under
the compact, that have been missing tens or even hundreds of thousands of
votes.”™ [Emphasis added]

8 Parnell, Sean. 2023. Testimony before Minnesota Senate Elections Committee. January 31, 2021. Timestamp
24:00. https://www.youtube.com/watch?v=ZioPI__L-BM
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If anyone is concerned that popular-vote counts might be unavailable because of hur-
ricanes, this problem is infinitely more pressing under the current state-by-state winner-
take-all method of awarding electoral votes than it would ever be in an election with a
single national pool of 158,224,999 votes.

Hurricanes are not frequent in New York (which has not been a closely divided battle-
ground state for decades).

Hurricanes are far more frequent in Florida (which Bush carried by 537 votes in 2000),
Georgia (which Biden carried by 11,779 votes in 2000), and North Carolina (which Obama
carried by 14,177 votes in 2008).

In any case, New York’s previous history is academic. The Electoral Count Reform
Act of 2022 tightened the deadline for states to complete their vote-counting and created a
special three-judge federal court to guarantee rapid enforcement of both the requirement
for timely “issuance” and prompt “transmission” of each state’s Certificate of Ascertain-
ment (section 9.30.1).

New York’s previous delays in counting provisional ballots should serve as a reminder
as to why a national popular vote for President is needed. Under the state-by-state winner-
take-all system, the votes cast by the 400,629 provisional voters in New York were politi-
cally irrelevant, because they could not possibly have affected the awarding of New York’s
electoral votes—with or without a hurricane. In contrast, under a national popular vote,
every voter in every state would be politically relevant in every presidential election.

9.30.7. MYTH: The Compact allows vote totals to be estimated.

QUICK ANSWER:

¢ Nothing in the National Popular Vote Compact allows officials in states
belonging to the Compact to estimate the vote counts of other states. Instead,
the Compact requires the chief election official of each state belonging to the
Compact to treat the final determination of the popular-vote count from each
state as “conclusive.”

MORE DETAILED ANSWER:

Sean Parnell, Senior Legislative Director of Save Our States, said the following in written
testimony to the North Dakota Government and Veterans Affairs Committee on March 18,
2021:

“The language of the compact requires member states to ‘determine the number
of votes’ in each state, which may leave the door open for them to concoct es-
timated vote totals to use. ... This means that some compact member states
might use estimated vote totals for North Dakota.””’ [Emphasis added]

" Parnell, Sean. 2021. Testimony of Sean Parnell, Senior Legislative Director, Save Our States to the Gov-
ernment and Veterans Affairs Committee of the North Dakota House of Representatives. March 18, 2021.
Committee Testimony for SB 2271. Document 9573. All written testimony can be found at https://www.nd
legis.gov/assembly/67-2021/bill-testimony/bt2271.html


https://www.ndlegis.gov/assembly/67-2021/bill-testimony/bt2271.html
https://www.ndlegis.gov/assembly/67-2021/bill-testimony/bt2271.html

Chapter 9—Section 9.30.8. | 965

Parnell similarly claimed, in written testimony to the Michigan House Elections Com-
mittee on March 7, 2023:

“If for some reason there is not an ‘official statement’ available to obtain vote
totals by the time the compact needs them—for example, if there is a recount
still underway or court challenges to results, or if a state is simply refusing to
cooperate with the compact, then the chief election official in NPV member
states has the power to estimate vote totals for that state using any
methodology they think appropriate.”” [Emphasis added]

There is nothing in the National Popular Vote Compact that gives officials in states
belonging to the Compact (or anyone else) the authority to estimate vote counts.
Instead, the Compact explicitly requires precisely the opposite:

“The chief election official of each member state shall treat as conclusive an
official statement containing the number of popular votes in a state for each
presidential slate....” [Emphasis added]

9.30.8. MYTH: Differences in state election procedures prevent determination
of the national popular vote winner.

QUICK ANSWER:

e Although there are differences in election procedures among the states, the end
result of each state’s vote-counting process is an officially certified number of
the popular votes for each presidential-vice-presidential slate.

¢ The only thing that the National Popular Vote Compact needs in order to
operate is the officially certified vote count that existing federal law requires
every state to provide and that every state already routinely produces.

MORE DETAILED ANSWER:
Sean Parnell, Senior Legislative Director of Save Our States, told the Michigan House Elec-
tions Committee on March 7, 2023:

“It simply will not be possible to conclusively determine which candi-
date has received the most votes because every state runs its own elec-
tion and will continue to do so under the Compact. They run their own election
according to their own codes, standards, policies, practices, and procedures.

" Testimony of Sean Parnell, Senior Director, Save Our States Action, to the Committee on Elections, Michi-
gan House of Representatives on HB4156 (The National Popular Vote Interstate Compact). March 7, 2023.
Page 3. https://house.mi.gov/Document/?Path=2023_2024_session/committee/house/standing/elections/me
etings/2023-03-07-1/documents/testimony/Sean%20Parnell.pdf

" National Popular Vote Compact. Article III, clause 5. The full text of the Compact is at https://www.national

popularvote.com/bill-text The Compact may also be found starting on page 4 of Alaska Senate Bill 61 at
https://www.akleg.gov/PDF/33/Bills/SB0061A.PDF


https://house.mi.gov/Document/?Path=2023_2024_session/committee/house/standing/elections/meetings/2023-03-07-1/documents/testimony/Sean%20Parnell.pdf
https://house.mi.gov/Document/?Path=2023_2024_session/committee/house/standing/elections/meetings/2023-03-07-1/documents/testimony/Sean%20Parnell.pdf
https://www.nationalpopularvote.com/bill-text
https://www.nationalpopularvote.com/bill-text
https://www.akleg.gov/PDF/33/Bills/SB0061A.PDF
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And those don’t always line up well with what the Compact requires.”””
[Emphasis added]

In written testimony to the Maine Veterans and Legal Affairs Committee on January
8, 2024, Parnell said:

“The fact that votes in every state are cast, counted, recounted, and reported
in different ways, some of which cause serious problems for National Popular
Vote.”” [Emphasis added]

Although there are differences in election procedures among the states, the end result
of each state’s vote-counting process is the same—that is, the number of popular votes
cast for each presidential-vice-presidential slate.

The Electoral Count Act of 1887 and the Electoral Count Reform Act of 2022 both
require that each state include those numbers (the “canvass”) in its Certificate of
Ascertainment.

The only thing that the National Popular Vote Compact requires in order to operate are
the popular-vote counts that every state already routinely produces.

Moreover, contrary to what Parnell says, the Compact imposes no procedural require-
ments on the “codes, standards, policies, practices, and procedures” of non-member states.
Therefore, there is nothing any state needs to do in order to “line up well with what the
Compact requires.”

Finally, there is nothing novel about the way the National Popular Vote Compact ar-
rives at the national popular vote total.

The Compact would operate in the same way as the proposed constitutional amend-
ment that the U.S. House of Representatives passed by a bipartisan 338—70 vote in 1969.7™
Both the Compact and the amendment are based on ordinary arithmetic applied to the
officially certified vote counts that existing federal law requires every state to provide and
that every state already routinely produces.

Since 1969, there have been dozens of other proposed constitutional amendments in-
troduced in Congress for a national popular vote for President (section 4.7). An exami-
nation of these proposals shows that they, too, operate in the same way as the National
Popular Vote Compact, namely that they simply call for adding up the officially certified
popular-vote counts that every state already produces.”

" Hearing of Michigan House Election Committee on HB4156. March 7, 2023. Timestamp 1:01:52. https:/
house.mi.gov/VideoArchivePlayer?video=HELEC-030723.mp4

73 Testimony of Sean Parnell to the Veterans and Legal Affairs Committee of the Maine Legislature Re: LD
1578 (The National Popular Vote Interstate Compact). January 8, 2024. Page 2. https:/legislature.maine
.gov/testimony/resources/VLA20240108Parnell133489622801109869.pdf

" House Joint Resolution 681. 91t Congress. 1969. https://fedora.dlib.indiana.edu/fedora/get/iudl:2402061/0V
ERVIEW

"% Similarly, the Compact’s reliance on ordinary arithmetic to ascertain the national popular vote is identical

to the procedure used in the proposed Lodge-Gossett constitutional amendment that passed the U.S. Sen-
ate by a 64-27 vote in 1950 (section 4.1).


https://house.mi.gov/VideoArchivePlayer?video=HELEC-030723.mp4
https://house.mi.gov/VideoArchivePlayer?video=HELEC-030723.mp4
https://legislature.maine.gov/testimony/resources/VLA20240108Parnell133489622801109869.pdf
https://legislature.maine.gov/testimony/resources/VLA20240108Parnell133489622801109869.pdf
https://fedora.dlib.indiana.edu/fedora/get/iudl:2402061/OVERVIEW
https://fedora.dlib.indiana.edu/fedora/get/iudl:2402061/OVERVIEW
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9.30.9. MYTH: A presidential candidate running with multiple vice-presidential
running mates would create a problem for the Compact.

QUICK ANSWER:

e The self-destructive tactic of a presidential candidate running simultaneously
with different vice-presidential running mates would not affect the operation
of the National Popular Vote Compact. This rare occurrence would be
uneventfully handled by the Compact in the same way that it is uneventfully
handled by the current system.

e No presidential candidate who is seriously seeking the presidency would run
simultaneously with different running mates in different states—thereby
dividing his or her support across two different presidential-vice-presidential
slates and effectively eliminating any chance of victory.

e The myth about a hypothetical presidential candidate running simultaneously
with different vice-presidential running mates is one of many examples in
this book of a criticism aimed at the Compact that would be handled by the
Compact in the same way that it is handled by the current system.

MORE DETAILED ANSWER:

A long-time opponent of the National Popular Vote Compact claimed on the Election Law
Blog in 2023 that a presidential candidate simultaneously running with different running
mates would create problems for the Compact.

“If disputes arise over ... which slates qualify (e.g., whether the “Stein-
Hawkins” ticket in Minnesota in 2016 should be tabulated with “Stein-
Baraka” tickets in the rest of the United States), ... the Supreme Court
would step in to resolve disputes. ... Maybe that’s what we want in exchange
for a national popular vote.””” [Emphasis added]

There have been occasional cases when minor-party presidential candidates have en-
gaged in the self-destructive tactic of simultaneously running with different vice-presiden-
tial running mates—sometimes even in the same state.

For example, Green Party presidential candidate Jill Stein ran with Howie Hawkins
as her vice-presidential running mate in Minnesota in 2016, while simultaneously running
with Ajamu Baraka as her running mate in other states.

Both the Compact and the current system operate in the same way in dealing with this
rare and self-destructive tactic. Specifically, votes are cast and counted for presidential-
vice-presidential slates—not individual candidates for President and individual candi-
dates for Vice President—under both the Compact and the current system.

If Stein had carried Minnesota, her 10 presidential electors would have cast 10 electoral
votes for her for President and 10 electoral votes for Howie Hawkins for Vice President.

"6 n order to promote free-flowing debate, the rules of the Election Law Blog do not permit attribution. April
18, 2023.
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If Stein had carried any other state(s), the Stein presidential electors would have cast
their electoral votes for Ajamu Baraka for Vice President.

In the unlikely event that Stein had received between 270 and 279 electoral votes for
President in the Electoral College, she would have been elected President. However, Ajamu
Baraka would have received 10 fewer electoral votes for Vice President—not enough to be
elected.

Ralph Nader’s 2004 presidential campaign in New York was even more bizarre and
self-destructive.

New York allows “fusion voting” that permits a candidate to appear on the ballot as the
nominee of more than one political party (section 3.12).

For example, in 2004 the Bush-Cheney slate appeared on the ballot in New York as
nominees of both the Republican Party and the Conservative Party. Similarly, the Kerry-
Edwards slate appeared on the ballot as nominees of both the Democratic Party and the
Working Families Party.

In 2004, Nader was on the ballot simultaneously in New York with two different vice-
presidential running mates. Specifically, Nader ran with Jan Pierce as his vice-presidential
running mate on the Independence Party line, and he simultaneously ran with Peter Miguel
Camejo on the Peace and Justice Party line.

Article V of the Compact defines the term “presidential slate” as follows:

“Presidential slate’ shall mean a slate of two persons, the first of whom
has been nominated as a candidate for President of the United States and the
second of whom has been nominated as a candidate for Vice President of the
United States ...” [Emphasis added]

Clauses 1 and 2 of Article III of the Compact provide:

“The chief election official of each member state shall determine the number
of votes for each presidential slate in each State of the United States and in
the District of Columbia in which votes have been cast in a statewide popular
election and shall add such votes together to produce a ‘national popular vote
total’ for each presidential slate.

“The chief election official of each member state shall designate the presiden-
tial slate with the largest national popular vote total as the ‘national popular
vote winner.”” [Emphasis added]

The current system operates in the same way as the Compact in that votes are cast
and counted for presidential-vice-presidential slates.

The result was that when Ralph Nader appeared on the ballot in New York in 2004 as
the presidential nominee of two different political parties—with two different vice-pres-
idential running mates—New York’s Certificate of Ascertainment (figure 3.8) separately
recorded the vote counts for the two distinct presidential-vice-presidential slates.

In the unlikely event that the combined vote for the two presidential slates headed by
Nader had received more popular votes in New York than any other slate in 2004, Nader
would almost certainly not have won New York’s electoral votes. Nader would only have
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won the state’s electoral votes if one of the two dueling Nader slates had received more
popular votes in New York than the other Nader slate.

Of course, no presidential candidate who is seriously seeking the presidency would
run simultaneously with different running mates in the same state or in different states—
thereby dividing his or her support across two different slates and effectively eliminating
any chance of victory.

Finally, note that the blogger is incorrect in claiming that direct involvement of the
U.S. Supreme Court in presidential elections is the price to pay “in exchange for a national
popular vote.”

There would have been no need for any court—much less the U.S. Supreme Court—to
“step in” to deal with the question of how to handle the votes cast for Stein in Minnesota
in 2016 or Nader in New York in 2004. There is simply no ambiguity as to how these votes
would be handled under either the Compact or the current system.

In any case, the Supreme Court inserted itself directly into the process of deciding
presidential elections in 2000—long before the National Popular Vote Compact came onto
the scene. Court involvement is not a price to be paid “in exchange for a national popular
vote.”

9.30.10. MYTH: Administrative officials in the Compact’s member states
may refuse to count votes from other states that have policies
that they dislike.

QUICK ANSWER:

¢ No administrative official in any state belonging to the National Popular Vote
Compact has the power to refuse to count votes from other states for any
reason—much less that some other state has some policy that the official
personally dislikes.

MORE DETAILED ANSWER:
Trent England, Executive Director of Save Our States, told a meeting at the Heritage Foun-
dation on May 19, 2021, that under the National Popular Vote Compact:

“You have independent individual elected officials within each of those states,
who’s actually determining what the national popular vote result is. ... Every
state in the compact would have to collect all the vote totals from every other
state to come up with its own total. ... You might have a Secretary of State
of California say, well, we think that states that are requiring voter ID
are engaged in vote suppression. So, you know what? We’re not going to
consider the votes from Texas part of the national popular vote. ... Or
states using a certain kind of voting machine, or whatever they could come up
with.””” [Emphasis added]

" England, Trent. 2021. Senator Jim Inhofe on the Value of the Electoral College. Heritage Foundation. May
19, 2021. Timestamp 50:00. https://www.heritage.org/election-integrity/event/virtual-senator-jim-inhofe-the
-value-the-electoral-college


https://www.heritage.org/election-integrity/event/virtual-senator-jim-inhofe-the-value-the-electoral-college
https://www.heritage.org/election-integrity/event/virtual-senator-jim-inhofe-the-value-the-electoral-college
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The method of calculating the “national popular vote total” under the National Popular
Vote Compact is a matter of law—not by the personal preferences of the election adminis-
trators of the Compact’s member states.

Article III, clause 1 of the Compact states:

“The chief election official of each member state shall determine the number
of votes for each presidential slate in each State of the United States and in
the District of Columbia in which votes have been cast in a statewide popular
election and shall add such votes together to produce a ‘national popular
vote total’ for each presidential slate.” [Emphasis added]

Despite what England says, there is nothing in the Compact that authorizes any ad-
ministrative official of any state belonging to the Compact to refuse to count votes from
some other state that has some policy that the official personally dislikes.

In fact, as previously discussed in section 9.30.3, the administrative officials of states
belonging to the Compact are required to treat the certified vote counts from other states
as “conclusive.”

9.30.11. MYTH: The Compact is flawed, because it does not accommodate
a state legislature that authorizes itself to appoint the state’s
presidential electors.

QUICK ANSWER:

e Every state today has a law providing that all of a state’s presidential electors
will be chosen by the voters—not the state legislature. This has been the case
in every state since the 1880 presidential election.

¢ Itis unequivocally true that the Compact would not accommodate a state
legislature if it were to decide, at some future time, to designate itself as the
authority to choose some or all of the state’s presidential electors.

e We regard the enshrinement in the National Popular Vote Compact of the
principle that the people should choose as a feature—not a bug.

MORE DETAILED ANSWER:
Sean Parnell, Senior Legislative Director of Save Our States, told the Michigan House Elec-
tions Committee on March 7, 2023:

“A couple of years ago there was a bill in Arizona proposing that ... [some
of Arizona’s] electoral votes would be chosen by the legislature. I don’t
really have an opinion one way or the other on whether this is a good idea or
not. But it’s an interesting idea that’s out there. If Arizona were to do that,
National Popular Vote would look at that and say, ‘there is no statewide popu-
lar election for electors.’ ... That seems like it’s going to be a problem.”””
[Emphasis added]

"8 Hearing of Michigan House Election Committee on HB4156. March 7, 2023. Timestamp 1:08:28. https://
house.mi.gov/VideoArchivePlayer?video=HELEC-030723.mp4


https://house.mi.gov/VideoArchivePlayer?video=HELEC-030723.mp4
https://house.mi.gov/VideoArchivePlayer?video=HELEC-030723.mp4
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The 2021 Arizona state legislative bill to which Parnell is referring (HB2426) was one
of many bizarre proposals that were introduced in the Arizona legislature after outgoing
President Donald Trump failed to overturn the results of the 2020 presidential election in
Arizona.

This bill specified that two of the state’s electoral votes were to be cast for the presi-
dential-vice-presidential ticket that:

“Received the highest number of votes from the aggregate vote of all the mem-
bers of the legislature voting as a single body.”""

The state’s remaining electoral votes would be allocated according to the popular vote
in each congressional district. This bill died in committee and has not been re-introduced
since.

In addition, in 2024 Arizona Senator Anthony Kern proposed that the Arizona legisla-
ture appoint all of the state’s presidential electors:

“A GOP state lawmaker who participated in the 2020 alternate elector strategy
has introduced bill that aims to give state legislature sole authority to ap-
point presidential electors.””®® [Emphasis added]

Senator Kern’s Senate Concurrent Resolution 1014 (SCR 1014) provided:

“The Legislature, and no other official, shall appoint presidential electors in
accordance with the United States Constitution.””8782

It is unequivocally true that the Compact would not accommodate the Arizona legisla-
ture if it were to decide, at some future time, to designate itself as the authority to choose
some or all of the state’s presidential electors.

While Parnell says he does not have “an opinion one way or the other on whether this
is a good idea,” we do.

The National Popular Vote Compact is squarely based on the principle that the voters—
not state legislatures—should choose the President.

Every state today has a law providing that all of a state’s presidential electors will be
chosen by the voters—not the state legislature. This has been the case in every state start-
ing with the 1880 presidential election.

We regard the enshrinement in the National Popular Vote Compact of the principle
that the people should choose as a feature—not a bug,.

™ Arizona House Bill HB2426 of 2021 may be found at https:/apps.azleg.gov/BillStatus/BillOverview/74978
™ Election Law Blog. January 22, 2024. https://electionlawblog.org/?p=140874

1 Senate Concurrent Resolution SCR 1014. 2024. A concurrent resolution supporting the constitutional ap-
pointment of presidential electors by the legislature. https:/www.azleg.gov/legtext/56leg/2R/bills/SCR1014P
.htm

"2 Note that Senator Kern introduced his 2024 proposal as a concurrent resolution of the legislature (which
would not be presented to the Governor for approval or veto) rather than as an ordinary statutory bill
(which would be presented to the Governor). His approach was consistent with the so-called “independent
state legislature” theory, but inconsistent with the U.S. Supreme Court’s decision in 2023 in Moore v. Harper
(600 U.S. 1).
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When a state adopts the National Popular Vote Compact, it obligates itself to continue
to conduct a “statewide popular election” for President. Article II of the Compact states:

“Each member state shall conduct a statewide popular election for President
and Vice President of the United States.”

Moreover, clause 8 of Article V of the Compact defines a “statewide popular election”
as follows:

“Statewide popular election’ shall mean a general election in which votes are
cast for presidential slates by individual voters and counted on a statewide
basis.”

If either HB2426 or SCR 1014 were to go into effect in Arizona, that state would no
longer be conducting a “statewide popular election” for President and would, therefore, be
voluntarily opting out of the Compact’s national popular vote count.

As discussed in detail in section 9.31.6, if a state legislature were to choose to opt-out
of the national popular vote count, that state’s departure would present no operational
difficulty in terms of the Compact’s ability to compute the national popular vote total from
the states that did conduct a “statewide popular election.”

Opting out of the national popular vote count would be a very poor policy decision for
a state and its voters.

Such legislation would, of course, be vigorously opposed by the political party that
normally wins the state involved.

Moreover, a lot of voters would be angry with a state legislature that had disenfran-
chised them.

9.30.12. MYTH: The 1960 Alabama election reveals a flaw in the Compact.
QUICK ANSWER:

¢ Neither Kennedy’s nor Nixon’s name appeared on the ballot in Alabama in 1960,
and hence there were no popular votes to count from Alabama for Kennedy or
Nixon. No state has used a voting system of this kind for decades.

¢ In the unlikely event that a state were to adopt Alabama’s long-abandoned
method of voting, the National Popular Vote Compact would encounter no
operational difficulty.

¢ In the absence of any actual popular-vote count for Kennedy or Nixon in
Alabama in 1960, various almanac editors and political writers have bandied
about various unofficial (and not very plausible) estimates of how Alabama
voters might have voted if they had been allowed to vote directly for Kennedy
and Nixon.

MORE DETAILED ANSWER:
Sean Parnell, Senior Legislative Director of Save Our States, told the Michigan House Elec-
tions Committee on March 7, 2023:
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“Historians still argue whether Richard Nixon or John Kennedy won the popu-
lar vote in 1960, owing largely to uncertainty over how to count votes from Ala-
bama that year. It’s an interesting bit of historical trivia because of course Ken-
nedy won the Electoral College regardless of the Alabama issues, but under
National Popular Vote, not being able to conclusively determine a win-
ner would be a national crisis.””®® [Emphasis added]

The reason it is arguable whether Kennedy or Nixon would have won the national
popular vote in 1960 is that neither Kennedy’s nor Nixon’s name appeared on the ballot in
Alabama in 1960. Figure 3.10a and figure 3.10b in section 3.13 show Alabama’s 1960 ballot
for President.

Hence there were no popular votes to count from Alabama for Kennedy or Nixon.

The cumbersome voting system that Alabama used in 1960 has not been used by Ala-
bama or any other state for decades.

In the unlikely event that a state were to adopt Alabama’s long-abandoned method
of voting today, the National Popular Vote Compact would encounter no operational
difficulties.

In the early days of the Republic, voters were required to vote for individual candidates
for presidential elector rather than the actual candidates for President and Vice President.
Thus, a voter in a state with, say, 11 electoral votes (the number that Alabama had in 1960)
would have to vote for 11 separate candidates for presidential elector.

By 1960, three-quarters of the states had abandoned this cumbersome and inconve-
nient way of voting and adopted the so-called “short presidential ballot” (section 2.14).
Since 1980, every state has used it.

The short presidential ballot lists the names of the actual candidates for President and
Vice President and enables voters to cast a single vote for their chosen presidential-vice-
presidential ticket. A vote for a presidential-vice-presidential ticket is then “deemed” to be
a vote for all of the individual candidates for presidential electors nominated in associa-
tion with that ticket in the voter’s state.

Backin 1960 in Alabama, each of the Democratic Party’s 11 candidates for presidential
elector was nominated separately at the time of the primary election.

Segregationists saw Alabama’s method of voting as a way to nominate and elect Demo-
cratic presidential electors who would not support the Democratic Party’s national nomi-
nee (that is, John F. Kennedy) in the Electoral College.

The segregationists were partially successful in Alabama’s 1960 Democratic primary.
They nominated six of Alabama’s 11 Democratic candidates for the position of presidential
elector.

A majority of Alabama’s voters were in the habit of supporting the state’s dominant
political party (that is, the Democratic Party) in November general elections at the time.

Thus, the voters elected all 11 Democratic presidential electors in the November gen-

" Testimony of Sean Parnell, Senior Director, Save Our States Action, to the Committee on Elections, Michi-
gan House of Representatives on HB4156 (The National Popular Vote Interstate Compact). March 7, 2023.
Page 4. https://house.mi.gov/Document/?Path=2023_2024_session/committee/house/standing/elections/me
etings/2023-03-07-1/documents/testimony/Sean%20Parnell.pdf


https://house.mi.gov/Document/?Path=2023_2024_session/committee/house/standing/elections/meetings/2023-03-07-1/documents/testimony/Sean%20Parnell.pdf
https://house.mi.gov/Document/?Path=2023_2024_session/committee/house/standing/elections/meetings/2023-03-07-1/documents/testimony/Sean%20Parnell.pdf
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eral election. Each of the 11 winning elector candidates received a slightly different num-
ber of popular votes (with each of them receiving about 58% of the statewide vote).

Meanwhile, no Republican presidential electors were chosen in November (with each
of them receiving about 42% of the statewide vote).

When the Electoral College met in mid-December, the six segregationist Democratic
presidential electors voted for Senator Harry Byrd of Virginia, and the five “loyalist” Demo-
cratic electors voted for the person nominated by the Democratic National Convention
(that is, Senator John F. Kennedy of Massachusetts).

Today, no state uses the method of voting used in Alabama in 1960. All states use the
short presidential ballot. All states today conduct a “statewide popular vote” for President,
as that term is defined in the National Popular Vote Compact.

If, after the National Popular Vote Compact comes into effect, any state were to decide
to revert to Alabama’s abandoned method of voting, that state would no longer be conduct-
ing a “statewide popular vote” for President (section 9.31.6). That state would, therefore,
be voluntarily opting out of the Compact’s national popular vote count (because there
obviously would be no vote count for any presidential and vice-presidential candidate from
that state).

Reverting to Alabama’s 1960 method of voting would be a very poor policy decision
for a state and its voters. However, it would present no operational difficulty in terms of
the Compact’s ability to compute the national popular vote total from the states that did
conduct a “statewide popular election.”

There would be no “national crisis"—simply a lot of voters angry with a state legisla-
ture that disenfranchised them.

There is a continuing academic argument about whether the 1960 election was a
wrong-winner election.

The 1960 presidential election in Alabama has fueled an academic discussion about whether
that election was an instance of a President (Kennedy, in this case) winning a majority of
the Electoral College without having received the most popular votes nationwide.™*

In the absence of any actual popular vote count for Kennedy or Nixon from Alabama
in 1960, the answer is unknowable.

Nonetheless, various political writers have bandied about various ways of estimating
how many popular votes Kennedy and Nixon might have received if Alabama voters had
been allowed to vote directly for Kennedy or Nixon on a head-to-head basis.

Some have suggested, for example, that Republican Richard Nixon should be credited
with six-elevenths of the state’s popular vote, because segregationist Democratic Senator
Byrd of Viginia received six of Alabama’s 11 presidential votes in the Electoral College.
That is, these writers advocate equating statewide voter sentiment in the November gen-
eral election to the ratio of segregationists to loyalists who won the Democratic primary
held earlier in the year.

This method of accounting would credit Nixon with the support of six-elevenths of

" Edwards, George C., IIL. 2011. Why the Electoral College Is Bad for America. New Haven, CT: Yale Univer-
sity Press. Second edition. Pages 67-69.
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Alabama voters (that is, 55%) in the November general election—even though the Republi-
can candidates for presidential elector received only about 42% of the state’s popular vote
in November.

This method of accounting of Alabama’s popular vote gives Nixon enough additional
popular votes nationally to erase Kennedy’s modest national-popular-vote margin.

There are obvious problems with this method of accounting. At the time of the No-
vember general election, public awareness of the radically different intentions of the 11
Democratic nominees for presidential elector was low, as evidenced by the fact that all
11 received almost the same percentage of the statewide vote (58%). That is, the voters
showed no particular preference for the six segregationist Democrats, compared to five
loyalist Democrats. They simply voted Democratic. The statewide Democratic popular-
vote margin of 58% would have been more or less the same if, say, six, seven, or eight of the
11 Democratic nominees for presidential elector had intended to support Kennedy in the
Electoral College or, conversely, if only four, three, or two of them had intended to support
him.

Moreover, neither Kennedy nor Nixon were segregationists. In fact, both ran on a pro-
civil-rights platform in 1960.

Finally, it is noteworthy that Nixon never publicly supported this method of post-elec-
tion accounting or claimed to have won the national popular vote in 1960.7°

See the discussion about the short presidential ballot in section 9.31.6.

9.30.13. MYTH: States will be forced to change their election laws in order to
have their votes included in the national popular vote count.

QUICK ANSWER:

¢ No state would have to make any change in its existing laws or take any action
it would not otherwise take, in order to have its votes automatically included in
the national popular vote count compiled under the Compact.

MORE DETAILED ANSWER:
Sean Parnell, Senior Legislative Director of Save Our States, stated at a debate conducted
by the Broad and Liberty group in Philadelphia:

“A state that doesn’t conform their election process to the way National Popu-
lar Vote requires, they're effectively locked out.”™%

No state would have to make any change in its existing laws or take any action it would
not otherwise take, in order to have its voters automatically included in the national popu-
lar vote count compiled under the Compact.

" Edwards, George C., III. 2011. Why the Electoral College Is Bad for America. New Haven, CT: Yale Univer-
sity Press. Second edition. Pages 67-69.

6 Broad and Liberty Debate. 2021. Ditching the electoral college for the national popular vote—The conserva-
tive angle. November 29, 2021. Timestamp 4:31. https://www.youtube.com/watch?v=eH4SvE7ubFI&t=945s
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9.30.14. MYTH: Absentee and/or provisional ballots are not counted in
California when they do not affect the presidential race.

QUICK ANSWER:

e Itis simply an urban legend that absentee and provisional ballots are not
counted in California (or any other state) when their number is significantly less
than the margin in the presidential race in that state.

e A typical general-election ballot contains votes for numerous offices and ballot
propositions. Regardless of whether there is any doubt as to which presidential
candidate received the most popular votes in a state, all valid ballots (including
all valid provisional ballots) must be counted in order to determine the outcome
of the numerous other contested races and ballot propositions and because it is
the law.

MORE DETAILED ANSWER:
Trent England, Executive Director of Save Our States, told a debate audience at American
University in 2015:

“I do know that in some states, if the number of provisionals outstanding is
less than the margin, when they finish counting the regular votes, they will not
count the provisionals if they can’t be decisive.”™"

A blog posting on Real Clear Politics by “Southerner01” in 2012 stated:

“One thing worth noting is that the true [national] popular vote is rarely
even tallied. For example, I remember hearing several times that Cali-
fornia did not count absentee ballots because the number of absentee
ballots was significantly less than the amount by which the Democratic
candidate was leading. Since absentee ballots typically include military
votes, the gap might have narrowed, even if wasn’t even mathematically possi-
ble for the ballots to flip the state. In that case, it’s possible that, as an example,
Al Gore may not have won the actual [national] popular vote. I believe there
were roughly million absentee ballots not counted in California, and
Gore was leading by about 500,000 votes [nationally]. While that was nowhere
near enough to flip the state, it might have changed the [national] popular vote
total.””® [Emphasis added]

Regardless of what Trent England “knows” or what the blogger “remembers hearing,”
all valid ballots are counted in every state regardless of whether there is any suspense
about which presidential candidate is destined to win the state’s electoral votes.

®7Debate at Washington College of Law, American University on April 22, 2015, with Jamie Raskin, John Koza,
Sean Parnell, and Trent England. Timestamp 2:32:00. https://media.wcl.american.edu/Mediasite/Play/18d99
c80bb904¢998374375d8fc23f4d1d?useHTML5=true

"8 Blog posting by Southerner01. Real Clear Politics. October 12, 2012.


https://media.wcl.american.edu/Mediasite/Play/18d99c80bb904c998374375d8fc23f4d1d?useHTML5=true
https://media.wcl.american.edu/Mediasite/Play/18d99c80bb904c998374375d8fc23f4d1d?useHTML5=true
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Indeed, there has been no suspense about which presidential candidate would win the
most popular votes in about three-quarters or more of the states in recent years.

Aside from the legal requirements to count all votes, this urban legend ignores the fact
that the presidential race is not the only thing on a state’s ballot.

For example, a November general-election ballot in California in a typical presidential-
election year contains races for:

members of Congress

members of the state legislature

state, county, and local ballot propositions

county and municipal offices

various local school, college, hospital, and other boards
state and county judges.

There were 10,965,856 votes cast in California in the November 2000 election. Although
the uncounted “million” ballots that the blogger heard about could not have reversed Al
Gore’s 1,293,774-vote lead over George W. Bush in California, these ballots determined the
outcome of numerous other races.

9.30.15. MYTH: Provisional ballots would be a problem under the Compact,

because voters in all 50 states would matter in determining the winner.

QUICK ANSWER:

Provisional ballots would be processed and counted in the same way under the
National Popular Vote Compact as they are under the current state-by-state
winner-take-all method of awarding electoral votes. Validation and counting
of provisional ballots is completed in most states within 10 days after Election
Day—that is, weeks before the federal Safe Harbor Day and the Electoral
College meeting.

Provisional ballots accounted for 0.5% of the total vote in the November 2022
general election, and 79% of them were validated.

Because a few thousand votes in one, two, or three states often determine

the presidency under the current system, there is a far greater chance that
provisional ballots will create problems under the current system than in a
nationwide vote.

This myth that provisional ballots would be a problem under the Compact is
one of many examples in this book of a criticism aimed at the Compact where
the Compact would be equal or superior to the current system.

MORE DETAILED ANSWER:
The federal Help America Vote Act of 2002 (HAVA) permits a voter to cast a provisional bal-
lot (sometimes also called an “affidavit ballot”) under circumstances such as the following:

The voter is not listed on the election roll for a particular precinct (perhaps
because the voter recently moved).
The voter arrives at the polling place on Election Day but previously requested
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an absentee ballot (perhaps because the voter did not receive the absentee
ballot or did not use it).

¢ The voter does not have the type of identification (if any) that may be required
by state law.

After the voter fills out a provisional ballot, it is typically inserted into a large envelope
whose exterior contains an explanation as to why the ballot was cast on a provisional
basis. The outside of the envelope contains the voter’s signature and may also contain ad-
ditional identifying information (e.g., a driver’s license number).

Depending on state law, provisional ballots are counted two to 21 days after the elec-
tion. Most states complete the process within 10 days after the election.™

Processing provisional ballots is a tedious administrative process. The Miame Herald
reported that each provisional ballot takes about 30 minutes to review and inspect.”™ The
first step is usually to visually compare the signature on the outside of the envelope with
registration records before the provisional ballot is accepted. If a driver’s license number
is used as part of the identification process, the number provided by the voter on the out-
side of the envelope may be compared with the state’s database of driver’s licenses. The
specific additional processing required depends on the reason why the provisional ballot
was cast in the first place.

According to the federal Election Assistance Commission:

“The percentage of ballots that were cast by provisional voters has been
steadily declining over the past three election cycles; 2018 EAVS data
show that 1.3% of voters who cast a ballot did so by provisional ballot, and that
percentage declined to 0.8% of the electorate in the 2020 EAVS and 0.5% for
the 2022 EAVS.

“The total number of provisional ballots cast has declined correspondingly,
from 1,852,476 in the 2018 EAVS to 1,712,857 in the 2020 EAVS to 702,042 in the
2022 EAVS.”™' [Emphasis added]

In the November 2022 general election, 0.5% of the ballots were cast by provisional
voters, and 78.6% of these provisional ballots cast were accepted and counted (either fully
or partially).”? Thus, the net effect is that about 0.4% of the total vote in the November 2022
general election came from provisional ballots.

Hans von Spakovsky of the Heritage Foundation has stated that a national popular
vote for President:

" The National Conference of State Legislatures (NCSL) has a summary of state laws and practices concern-
ing provisional ballots. See National Conference of State Legislatures. 2020. Provisional Ballots. https:/
www.ncsl.org/research/elections-and-campaigns/provisional-ballots.aspx#don’t%20use

™Van Sickler, Michael. Provisional ballots spike, but Florida elections supervisors say they’re not needed.
Miami Herald. December 17, 2012. http:/www.miamiherald.com/2012/12/17/3145753/provisional-ballots
-spike-but.html

“Election Administration and Voting Survey Comprehensive Report. Pages 16-17. https://www.eac.gov/sites
/default/files/2023-06/2022_EAVS_Report_508c.pdf

"2 Ibid. Page 17.


https://www.ncsl.org/research/elections-and-campaigns/provisional-ballots.aspx#don’t%20use
https://www.ncsl.org/research/elections-and-campaigns/provisional-ballots.aspx#don’t%20use
http://www.miamiherald.com/2012/12/17/3145753/provisional-ballots-spike-but.html
http://www.miamiherald.com/2012/12/17/3145753/provisional-ballots-spike-but.html
https://www.eac.gov/sites/default/files/2023-06/2022_EAVS_Report_508c.pdf
https://www.eac.gov/sites/default/files/2023-06/2022_EAVS_Report_508c.pdf
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“would ... lead to ... contentious fights over provisional ballots.””
He has also stated:

“Every additional vote found anywhere in the country could make the differ-
ence to the losing candidate.”™*

We agree with von Spakovsky that any vote “anywhere in the country could make the
difference” in a national popular vote for President. Indeed, an important reason to adopt
the National Popular Vote Compact is to make every vote in every state politically relevant
in every presidential election. We do not view the fact that every vote “could make the dif-
ference” as something to be avoided.

Von Spakovsky continued:

“If the total number of provisional ballots issued in all of the states is
greater than the margin of victory, a national battle over provisional ballots
could ensue.

“Losing candidates would then have the incentive to hire lawyers to monitor
(and litigate) the decision process of local election officials.”

“Lawyers contesting the legitimacy of the decisions made by local election of-
ficials on provisional ballots nationwide could significantly delay the outcome
of a national election.”™® [Emphasis added]

Our view is that ballots cast by legitimate voters should be counted. We also believe
that a candidate who is slightly behind in a close election has every right to “monitor” the
handling of provisional ballots and, if necessary, “litigate” the question of whether a par-
ticular voter is legally entitled to have his or her vote counted.

In any event, provisional ballots are far more likely to be outcome-determinative under
the current state-by-state winner-take-all system than under a national popular vote.

Under the current system, the outcome of the national election regularly ends up de-
pending on the outcome of one, two, or three closely divided battleground states. The
number of provisional ballots in a closely divided state is frequently larger than the margin
of victory generated by the non-provisional ballots in that state.

For example, table 9.41 shows the four states in 2020 where Biden’s percentage lead
was less than 0.8% (the percentage of provisional ballots cast that year).

Of course, the test for whether provisional ballots are outcome-determinative is not
whether the winner’s percentage lead was less than the percentage of provisional ballots
cast.

™YVon Spakovsky, Hans. 2011. Popular vote scheme. The Foundry. October 18, 2011.

™Von Spakovsky, Hans. 2011. Destroying the Electoral College: The Anti-Federalist National Popular Vote
Scheme. Legal memo. October 27, 2011. https://www.heritage.org/election-integrity/report/destroying-the
-electoral-college-the-anti-federalist-national-popular

™ YVon Spakovsky, Hans. Destroying the Electoral College: The Anti-Federalist National Popular Vote Scheme.
Legal memo. October 27, 2011. https://www.heritage.org/election-integrity/report/destroying-the-electoral
-college-the-anti-federalist-national-popular


https://www.heritage.org/election-integrity/report/destroying-the-electoral-college-the-anti-federalist-national-popular
https://www.heritage.org/election-integrity/report/destroying-the-electoral-college-the-anti-federalist-national-popular
https://www.heritage.org/election-integrity/report/destroying-the-electoral-college-the-anti-federalist-national-popular
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Table 9.41 The four states in 2020 where Biden’s percentage lead
was less than 0.8%

Biden
percentage

State Biden Trump Biden margin margin
Georgia 2,473,633 2,461,854 11,779 50.12%
Arizona 1,672,143 1,661,686 10,457 50.16%
Wisconsin 1,630,866 1,610,184 20,682 50.32%
Pennsylvania 3,458,229 3,377,674 80,555 50.59%

For one thing, only about 79% of provisional ballots are accepted.

More importantly, provisional ballots are not unanimous in favor of one candidate.
Instead, the leading candidate’s percentage of provisional ballots is usually fairly close to
that candidate’s lead among non-provisional ballots.

Let’s do the arithmetic:

e Assume 0.8% of the ballots were provisional (that is, the actual percentage in
2020);

e Assume 79% of the provisional ballots were accepted; and

e assume the provisional ballots divided 55%—45% in favor of one candidate.

In that case, the entire pool of provisional ballots would have contributed only 0.064%
to the leading candidate’s margin.

A change of 0.064% is equal to only about half of Biden’s 50.12% lead in Georgia, only
about a third of Biden’s 50.16% lead in Arizona, only a fifth of Biden’s 50.32% lead in Wiscon-
sin, and only about a tenth of Biden’s 50.59% lead in Pennsylvania.

Thus, the total pool of provisional ballots would not have been outcome-determinative
in any of the four closest states in 2020.

Similarly, a difference of 0.064% is even less likely to be outcome-determinative in a
nationwide election. For example, in the closest national election in the 20™ or 215 centu-
ries (that is, the 1960 election), the national-popular-vote margin was 0.17%—three times
larger than 0.064%.

Moreover, von Spakovsky’s assertion about a nationwide flurry of litigation over pro-
visional ballots is unrealistic.

Provisional ballots do not offer a disgruntled and litigious candidate much promise.
Provisional ballots have been in widespread use since the 2004 presidential election. Al-
most all of the situations that give rise to provisional ballots have been previously encoun-
tered, analyzed, adjudicated, and cataloged—thereby establishing precedents on how the
vast majority of situations are to be handled. It would be remarkable if some new legal
theory could affect more than a tiny fraction of the provisional ballots.

Even if the number of disputed provisional ballots were potentially outcome-deter-
minative, all litigation involving presidential elections must be conducted and decided so
as to reach a conclusion inside the overall national schedule for finalizing the results of
presidential elections established by the U.S. Constitution and the Electoral Count Reform
Act of 2022. This schedule applies equally to elections conducted under the current state-
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by-state winner-take-all system as well as those conducted under the National Popular
Vote Compact.

9.30.16. MYTH: The ballot access difficulties of minor parties would create
a logistical nightmare for the Compact.

QUICK ANSWER:

¢ Presidential candidates who have significant national support generally qualify
for the ballot in all (or almost all) states.

e For example, the Libertarian Party received the most votes nationwide of any
minor-party in 2020 and 2016. It was on the ballot for President in all 50 states in
2020 and 2016 (when it received 1% and 3% of the nationwide vote, respectively).

e The process of getting onto the ballot has become considerably easier in recent
years. In 2024, an independent or minor-party presidential candidate can get
onto the ballot in two-thirds of the states by submitting a petition with between
0.1% and 0.5% of the state’s 2020 presidential vote. A petition with between 1.0%
and 1.5% of the state’s 2020 presidential vote is sufficient in 12 other states. No
petition at all is required in four states.

e No logistical nightmare is created when a candidate is not on the ballot in a
particular state. The treatment of a candidate who is not on the ballot in a
particular state is identical under both the current system and the National
Popular Vote Compact. The absence of a minor-party or independent candidate
from the ballot in a few states does not prevent that candidate from accruing
popular and electoral votes from every state in which they receive votes.

MORE DETAILED ANSWER:
Tara Ross, a lobbyist against the National Popular Vote Compact who works closely with
Save Our States, told a Delaware Senate committee that the Compact would create:

“Logistical nightmares [that] could haunt the country.”

“There are ... inconsistencies among states’ ballots that would skew the elec-
tion results. ... States differ in their requirements for ballot qualification.”™"

Candidates with significant national support generally get on the ballot in all
(or almost all) states.
Presidential candidates who have significant national support generally qualify for the bal-
lot in all 50 states (or all but a few states).
e Most recently, the Libertarian Party received the most votes nationwide of any
minor-party. It was on the ballot for President in all 50 states in 2020 (when Jo
Jorgensen received about 1% of the national popular vote). In 2016 (when Gary

6 Written testimony submitted by Tara Ross to the Delaware Senate on June 16, 2010.
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Johnson received about 3% of the national popular vote), the Libertarian Party
was also on the ballot for President in all 50 states.

¢ Ross Perot was on the ballot in all 50 states in both 1992 (when he received 19%
of the national popular vote) and 1996 (when he received 8%).

e George Wallace was on the ballot in all 50 states in 1968 (when he received 13%
of the national popular vote).

e John Anderson was on the ballot in all 50 states (when he received 7% of the
national popular vote in 1980).

¢ Lenora Fulani, the nominee of the New Alliance Party, was on the ballot in all
50 states in 1988.

¢ Robert LaFollette got onto state-printed ballots in all but two states in 1924
(Louisiana and North Carolina).

e In 1912, when then-former President Theodore Roosevelt ran as a third-party
candidate and received 27% of the national popular vote, he was on state-
printed ballots in all but two states (Oklahoma and North Carolina).

e Henry Wallace was on the ballot in all but three states in 1948.77

¢ Ralph Nader was on the ballot in 45 states in 2008 (when he received %% of the
national popular vote).

¢ Ralph Nader was on the ballot in 43 states in 2000 (when he received 2% of the
national popular vote).

In 2020, there were 34 officially registered minor party or independent candidates for
President. Only the Libertarian party’s nominee (who received 1.2% of the national popular
vote) was on the ballot in all 50 states. The combined total for the other 33 minor-party or
independent candidates was 0.6%.

Requirements to get onto the ballot in 2024

Thanks to persistent litigation and lobbying by voting-rights advocates, minor parties, and
independent candidates, the process of getting onto the ballot has become considerably
easier in recent years.

Minor parties in some states automatically qualify to be on the ballot by virtue of hav-
ing received a statutorily specified number of votes in a previous election.

State statutory requirements for ballot-access petitions are couched in various ways,
including a fixed number of signatures, a certain percentage of the vote for a particular
office in a specified previous election, and a certain percentage of the state’s registered
voters.

Richard Winger, Editor of Ballot Access News, has analyzed each state’s requirements
and restated them in terms of a percentage of the state’s previous presidential vote.” A
presidential candidate can get onto the ballot in the November 2024 presidential election by:

e filing a simple statement in one state;
e paying a filing fee in three states;

" The authors thank Richard Winger, editor of Ballot Access News, for this information.
8 See Winger, Richard. 2022. Presidential Petition Requirements. Ballot Access News. April 1, 2022. Page 5.
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¢ submitting a petition with between 0.1% and 0.5% of the state’s 2020 presidential
vote in 34 states;

e submitting a petition with between 0.5% and 1.0% of the state’s 2020 presidential
vote in eight states; and

¢ submitting a petition with between 1% and 1.5% of the state’s 2020 presidential
vote in four states.

Candidates get credit for votes wherever they get them under both the current system
and the Compact.
Even if a particular minor-party or independent candidate is not on the ballot in all 50
states, Tara Ross is incorrect in saying that a “logistical nightmare” would be created be-
cause of differences in state ballot-access requirements.

The treatment of a candidate who is not on the ballot in a particular state is identical
under both the current system and the National Popular Vote Compact.

e Each state’s election officials certify every popular vote that is cast and every
electoral vote that is earned for each candidate who received popular or
electoral votes in their state. A state canvassing board or other designated
board or official first certifies the results, and the state’s Governor subsequently
certifies them in the state’s Certificate of Ascertainment.

e A candidate’s failure to receive any popular or electoral votes from one state
does not cause that candidate to forfeit the popular or electoral votes that he
or she earned from another state. All of the popular and electoral votes that the
candidate receives are added together to arrive at the candidate’s nationwide
total.

For example, in 1912, Theodore Roosevelt was not on the ballot in every state when he
ran as the nominee of the Progressive (Bull Moose) Party. He nevertheless received 4,120,207
popular votes nationwide and 88 electoral votes from the six states that he carried.

In 1948, Strom Thurmond was not on the ballot in every state. He nevertheless re-
ceived 1,169,114 popular votes nationwide and 39 electoral votes from the five states that
he carried.

9.30.17. MYTH: A state’s electoral votes could be awarded by the Compact
to a candidate not on a state’s own ballot.

QUICK ANSWER:
e This hypothetical scenario is politically implausible, because a presidential
candidate who is strong enough to win the most popular votes throughout the
entire United States would, almost certainly, have been on the ballot in all 50
states.

MORE DETAILED ANSWER:
In testimony to the Delaware Senate, Tara Ross, a lobbyist against the National Popular
Vote Compact who works closely with Save Our States, has raised the possibility that a



984 | Chapter 9

minor-party or independent presidential candidate might win the national popular vote
without being on the ballot in Delaware:

“Delaware could be required to cast its electoral votes for a candidate who did
not qualify for the ballot in Delaware.”™®

It would be unlikely that a minor-party presidential candidate would be strong enough
to win the most popular votes nationwide, while being incapable of collecting the 650 sig-
natures necessary to qualify for the ballot in Delaware.

In fact, presidential candidates who have significant national support generally qualify
for the ballot in all 50 states (or all but a few states), as detailed in section 9.30.16.

But even if Ross’ politically implausible scenario were to occur, the National Popular
Vote Compact would deliver precisely its promised result, namely the election of the presi-
dential candidate who received the most popular votes nationwide.

9.31. MYTH THAT THE COMPACT COULD BE THWARTED BY A SINGLE STATE
OFFICIAL OR STATE

9.31.1. MYTH: Governors have the “prerogative” to thwart the Compact by simply
ignoring it.

QUICK ANSWER:

e Under the U.S. Constitution, the method of awarding a state’s electoral votes is
specified by state law.

¢ All state officials are legally bound to comply with their own state’s laws for
appointing presidential electors. No Governor has the personal “prerogative” to
ignore the National Popular Vote Compact if it has been enacted as the state’s
law for awarding electoral votes.

¢ This myth about Governors is one of many examples in this book of a criticism
aimed at the Compact that—even if valid—would be equally possible under the
current system. That is, this criticism provides no reason to favor the current
system over the Compact.

¢ This hypothetical scenario is founded on the undemocratic notion that voters
do not have a right to have their votes for President counted and that a single
high-handed state official can ignore the law.

MORE DETAILED ANSWER:
Jason Willick, an opinion columnist, wrote in 2023 that a constitutional crisis could arise
under the National Popular Vote Compact if Governors were to use what he called their
“prerogative” to thwart the operation of the Compact by simply ignoring it.

In an opinion column entitled “This Blue-State Election Compact Could Create a Con-
stitutional Crisis,” Willick wrote:

™ Written testimony submitted by Tara Ross to the Delaware Senate on June 16, 2010.
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“Would swing-state Democratic governors certify a Republican presidential
candidate as the winner of their state’s electoral votes if most voters in their
states voted for the Democratic candidate? The governors could claim a pre-
rogative to ignore the compact.”®” [Emphasis added]

Under the U.S. Constitution (Article II, section 1), the choice of method of awarding the
state’s electoral votes is specified by state law.

“Each State shall appoint, in such Manner as the Legislature thereof may
direct, a Number of Electors....”®"! [Emphasis added]

An interstate compact is both a state law and a legally binding contractual agreement
with other states.

The fact that an interstate compact is, first of all, a state law is made clear by the word-
ing typically used by states when adopting compacts—that is, that the compact:

“Is hereby enacted into law and entered into.” [Emphasis added]

All state officials, including Governors, are legally bound to comply with their own
state’s laws for appointing presidential electors—whether the law is a winner-take-all law
that awards all of the state’s electoral votes based on a statewide plurality, a law awarding
electoral votes based on the congressional-district popular vote, or a law awarding elec-
toral votes based on the nationwide popular vote.

In particular, state officials are obligated to comply with the method of awarding elec-
toral votes specified by their state’s law—regardless of whether they personally prefer a
different method or think it is a poor policy choice.

Moreover, when a state appoints presidential electors, it is performing a function del-
egated to it by the U.S. Constitution (Article II, section 1).

Federal law requires that:

e A state’s appointment of its presidential electors must be in accordance with
state law.
e The state law must have been enacted prior to Election Day.

Specifically, section 5(a)(1) of the Electoral Count Reform Act of 2022 requires:

“The executive of each State shall issue a certificate of ascertainment of ap-
pointment of electors, under and in pursuance of the laws of such State
providing for such appointment and ascertainment enacted prior to election
day.” [Emphasis added]

In short, Willick’s scenario would violate both state and federal law.

80Willick, Jason. 2023. This blue-state election compact could create a constitutional crisis. Washington
Post. June 11, 2023. https://www.washingtonpost.com/opinions/2023/06/11/democratic-electoral-alliance
-potential-constitutional-crisis/

801U.S. Constitution. Article II, section 1, clause 2.


https://www.washingtonpost.com/opinions/2023/06/11/democratic-electoral-alliance-potential-constitutional-crisis/
https://www.washingtonpost.com/opinions/2023/06/11/democratic-electoral-alliance-potential-constitutional-crisis/
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The Governor’s “prerogative”—even if it existed—provides no reason to favor

the current system over the Compact.

In his opinion column entitled “This Blue-State Election Compact Could Create a Constitu-
tional Crisis,” Willick presented his hypothetical scenario involving a Governor’s “preroga-
tive” as a reason not to adopt the National Popular Vote Compact.

If it were true that state Governors have the personal prerogative to ignore the state’s
law for awarding electoral votes, then they would also have that prerogative today—under
the current system.

Does Willick seriously believe that Maine’s Democratic Governor in 2020 (Janet Mills)
had the “prerogative” to refuse to certify the Republican presidential elector chosen by the
voters of the state’s 2" congressional district in accordance with her state’s existing law—
merely by pointing to the fact that the “most voters in [her] state voted for the Democratic
candidate”?

Does Willick believe that Nebraska’'s Republican Governor in 2020 (Jim Pillen) had the
“prerogative” to refuse to certify the Republican Democratic presidential elector chosen by
the voters of Nebraska’s 2" congressional district in accordance with that state’s existing
law? After all, the “most voters in [his] state voted for the Republican candidate.”

Recall that Donald Trump won the most popular votes in Pennsylvania in 2016 while
not winning the most popular votes nationwide. Does Willick believe that Pennsylvania’s
Democratic Governor in 2016 (Tom Wolf) had the personal prerogative to ignore Penn-
sylvania’s existing winner-take-all law and award all of the state’s electoral votes to the
national-popular-vote winner?

If Willick actually believes that Governors have the “prerogative” to ignore state laws
specifying the method of awarding electoral votes, he could have written the paragraph
below rather than the paragraph quoted at the beginning of this section:

“Would swing-state Democratic governors certify a Republican presidential

candidate as the winner of their state’s electoral votes if most voters in-their-
states nationally voted for the Democratic candidate? The governors could

claim a prerogative to ignore the eempaet state’s existing winner-take-all

law.” [Emphasis added]

If Willick believes that Governors have this personal prerogative, why did he not ac-
knowledge that the very same “constitutional crisis” lurks in the current system?

Willick’s hypothetical scenario about Governor’s possessing a personal “prerogative”
to ignore the National Popular Vote Compact is one of many examples in this book of a
criticism aimed at the Compact that—even if legally well-founded—would be equally pos-
sible under the current system.

Thought experiment about what would happen if a rogue Governor were to claim the
prerogative to ignore the state’s law for awarding electoral votes
For the sake of argument, let’s consider what would happen if a Governor were to attempt
to exercise the “prerogative to ignore the compact” that Willick claims to exist.

Suppose that a Governor were to issue a Certificate of Ascertainment awarding the
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state’s electoral votes to a candidate different from the one specified by the state’s existing
law.502

The presidential candidate disfavored by the Governor could obtain relief in either
federal or state court.

In summarizing the “mechanisms in place to compel states to produce valid certifi-
cates” under the Electoral Count Reform Act of 2022, Kate Hamilton writes:

“The ECRA creates a procedure by which federal courts can hear federal claims
brought by presidential candidates ‘with respect to a state executive’s duty to
issue and transmit to Congress the certification of appointed electors. In other
words, if a presidential candidate brings a claim under federal law—which
could be statutory or constitutional—and successfully argues that they are en-
titled to a state’s electoral votes, then the ECRA-created three-judge panel
could order a state executive to issue a certificate of ascertainment.
That court-ordered slate of electors would then become the state’s
single slate of electors to be counted by Congress, even if not initially
certified before the federal deadline.”®” [Emphasis added]

The Electoral Count Reform Act of 2022 created (in section 5) a special three-judge
federal court for the specific purpose of deciding:

“Any action brought by an aggrieved candidate for President or Vice President
that arises under the Constitution or laws of the United States with respect to
the issuance of the certification required under section (a)(1), or the transmis-
sion of such certification as required under subsection (b).” [Emphasis added]

This court is open only to aggrieved presidential candidates.

It has the power to revise a state’s Certificate of Ascertainment. The 2022 Act also
specifies that the court-ordered revised Certificate supersedes the original one.

This new court operates on a highly expedited schedule. Time-consuming delays
(such as the five-day notice required by 28 U.S.C. 2284b2) do not apply.5**

There is expedited appeal to the U.S. Supreme Court.

Given that the Constitution requires that the Electoral College meet on the same day in
every state, the 2022 Act also requires that all of the actions of both the three-judge court
and the Supreme Court be scheduled so that a final conclusion will be reached prior to the
Electoral College meeting.

82The unlikely possibility of a Governor refusing to issue any Certificate is discussed separately in section
9.31.2.

803Hamilton, Kate. 2023. State Implementation of the Electoral Count Reform Act and the Mitigation of
Election-Subversion Risk in 2024 and Beyond. The Yale Law Journal Forum. November 22, 2023. Pages
271-272.  https://www.yalelawjournal.org/forum/state-implementation-of-the-electoral-count-reform-act
-and-the-mitigation-of-election-subversion-risk-in-2024-and-beyond#_ftnref11

80428 U.S. Code section 2284(b)(2) provides: “If the action is against a State, or officer or agency thereof, at
least five days notice of hearing of the action shall be given by registered or certified mail to the Governor
and attorney general of the State.”


https://www.yalelawjournal.org/forum/state-implementation-of-the-electoral-count-reform-act-and-the-mitigation-of-election-subversion-risk-in-2024-and-beyond#_ftnref11
https://www.yalelawjournal.org/forum/state-implementation-of-the-electoral-count-reform-act-and-the-mitigation-of-election-subversion-risk-in-2024-and-beyond#_ftnref11
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In her discussion of “mechanisms in place to compel states to produce valid certifi-
cates,” Kate Hamilton also points out that, in many (but not all) states, the disfavored
presidential candidate could obtain a writ of mandamus compelling the Governor to carry
out the ministerial duty of issuing the Certificate of Ascertainment in accordance with
state law.8%

“Aggrieved candidates could turn to state courts to force any recalcitrant state
officials to perform their legal duties under state law. As Derek T. Muller has
written, the writ of mandamus—a remedy issued to public officials requiring
them to perform the ‘clear legal duty’ with which they are tasked by state law—
is a potentially useful tool for combatting election subversion caused by state
officials refusing to perform their nondiscretionary duties.’® Mandamus has a
clear use as aremedy in the event that a public official—for example, an admin-
istrator or member of a board of elections—refuses to perform the ministerial
duty required of them by state law, such as canvassing or certifying election
results.”8%

9.31.2. MYTH: A rogue Governor could thwart the Compact by simply refusing
to issue the state’s Certificate of Ascertainment.

QUICK ANSWER:

¢ Long-standing federal law requires that each state Governor issue an officially
certified count of the popular votes cast in the state for each presidential-vice-
presidential slate. Specifically, the Electoral Count Reform Act of 2022 requires
that each state Governor issue a Certificate of Ascertainment containing the
number of popular votes received by each candidate no later than six days
before the Electoral College meeting.

¢ The National Popular Vote Compact does not rely on the personal preference or
gracious cooperation of state Governors, but, instead, on their complying with
federal law.

¢ The myth about rogue Governors “throwing the system into chaos” by refusing
to issue the state’s Certificate of Ascertainment is one of many examples in
this book of a criticism aimed at the National Popular Vote Compact that—if

8% A writ of mandamus can generally be issued by a state court against lower-level state officials (such as
a Secretary of State) or boards (such as a canvassing board) in all states. However, in some states, state
courts cannot issue a writ of mandamus against the Governor. See Myer, Edward J. 1905. Mandamus against
a Governor. Michigan Law Review. June 1905. Volume 3. Number 8. Pages 631-645. https://www.jstor.org
/stable/1273996. In those states, the remedy would lie with the federal judiciary under the Electoral Count
Reform Act of 2022.

806 Muller, Derek T. 2023. Election Subversion and the Writ of Mandamus. William and Mary Law Review.
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4380829

S07Hamilton, Kate. 2023. State Implementation of the Electoral Count Reform Act and the Mitigation of
Election-Subversion Risk in 2024 and Beyond. The Yale Law Journal Forum. November 22, 2023. Pages
271-272. https://www.yalelawjournal.org/forunm/state-implementation-of-the-electoral-count-reform-act-and
-the-mitigation-of-election-subversion-risk-in-2024-and-beyond#_ftnref11


https://www.jstor.org/stable/1273996
https://www.jstor.org/stable/1273996
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4380829
https://www.yalelawjournal.org/forum/state-implementation-of-the-electoral-count-reform-act-and-the-mitigation-of-election-subversion-risk-in-2024-and-beyond#_ftnref11
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legally possible—would be equally possible under the current system. In fact,
the current system would be more vulnerable to this scary scenario than the
Compact would be. A presidential candidate’s entire electoral-vote lead came
from a single state in 17 elections, but a candidate’s entire national-popular-
vote lead came from a single state in only six elections.

¢ This hypothetical scenario is founded on the undemocratic notion that voters
do not have a right to have their votes for President counted and that a single
high-handed state official can ignore the law.

MORE DETAILED ANSWER:
Sean Parnell, Senior Legislative Director of Save Our States, has advanced the theory that
a rogue state Governor can thwart the National Popular Vote Compact by simply refusing
to issue the state’s Certificate of Ascertainment required by federal law.

In his testimony to the Connecticut Government Administration and Elections Com-
mittee in 2014, Parnell said:

“A very simple way for any non-member state to thwart the Compact,
either intentionally or unintentionally, would simply be to not submit their
Certificate or release it to the public until after the electoral college has met.
This simple act would leave states that are members of the compact without
vote totals from every state, throwing the system into chaos.”® [Emphasis
added]

Parnell wrote the following in 2021 in a memo on the Save Our States Blog:

“There are many ways non-member states could accidentally or inten-
tionally interfere with NPV.”

“NPV relies on the full cooperation and uniform vote reporting of every
state—including states that refuse to join the compact. This would lead to an
electoral crisis if any state is unable or unwilling to report vote totals
cast, counted, and certified in the manner assumed by NPV.”%* [Emphasis
added]

In written testimony to the Michigan House Elections Committee on March 7, 202331

808 Parnell, Sean. 2014. Testimony before Connecticut Government Administration and Elections Committee.
February 24, 2014.

89 Save Our States. 2021. Can non-member states thwart the NPV compact? Accessed May 22, 2021. https://sa
veourstates.com/uploads/Non-member-states.pdf

810Testimony of Sean Parnell, Senior Director, Save Our States Action, to the Committee on Elections, Michi-
gan House of Representatives on HB4156 (The National Popular Vote Interstate Compact). March 7, 2023.
Page 3. https://house.mi.gov/Document/?Path=2023_2024_session/committee/house/standing/elections/me
etings/2023-03-07-1/documents/testimony/Sean%20Parnell.pdf


https://saveourstates.com/uploads/Non-member-states.pdf
https://saveourstates.com/uploads/Non-member-states.pdf
https://house.mi.gov/Document/?Path=2023_2024_session/committee/house/standing/elections/meetings/2023-03-07-1/documents/testimony/Sean%20Parnell.pdf
https://house.mi.gov/Document/?Path=2023_2024_session/committee/house/standing/elections/meetings/2023-03-07-1/documents/testimony/Sean%20Parnell.pdf
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and similar testimony in Nevada on May 2, 2023,%! and Alaska on April 25, 2023,%2 Sean
Parnell again asserted that the Compact could be thwarted:

“If a state is simply refusing to cooperate with the compact.”®?

Under the 12 Amendment, the threshold required to win the presidency in the Electoral
College is not an absolute majority of the number of electoral votes (as is often stated in
informal discussions), but instead a “majority of the whole number of Electors appointed.”

Thus, the failure of a state to appoint presidential electors would lower the number of
electoral votes required to win the presidency in the Electoral College.

If it were true that a Governor had the unilateral power to prevent the appointment
of his state’s presidential electors, then any Governor whose personal preference differed
from that of a plurality of that state’s voters could unilaterally lower the number of elec-
toral votes needed by his favored candidate.

A rogue Governor refusing to issue the state’s Certificate of Ascertainment would not
succeed in thwarting the Compact.
Contrary to the impression created by Save Our States, the process of certifying popular-
vote counts does not rely on the personal preference or gracious cooperation of state
Governors, but instead on their complying with existing federal law—as required by the
Supremacy Clause of the U.S. Constitution.®

The Electoral Count Reform Act of 2022 requires:

“§5(@)(1) Certification—Not later than the date that is 6 days before the time
fixed for the meeting of the electors, the executive of each State shall issue
a certificate of ascertainment of appointment of electors, under and in pur-
suance of the laws of such State providing for such appointment and ascertain-
ment enacted prior to election day.

811 Parnell, Sean. 2023. Testimony of Sean Parnell Senior Director, Save Our States Action to the Legislative
Operations and Elections Committee, Nevada Senate, Re: AJR6 (The National Popular Vote interstate
compact), May 2, 2023. Page 2. https://www.leg.state.nv.us/App/NELIS/REL/82nd2023/ExhibitDocument
/OpenExhibitDocument?exhibitld=68316&fileDownloadName=SenLOE_AJR6Testimony_SeanParnell_Se
niorDirector_SaveOurStatesAction.pdf

82 Testimony of Sean Parnell, Senior Director, Save Our States Action, to the State Affairs Committee of
the Alaska Senate Re: SB 61 (The National Popular Vote interstate compact), April 25, 2023. Page 3.
https://www.akleg.gov/basis/get_documents.asp?session=33&docid=26238. Parnell made a similar state-
ment before the Michigan House Elections Committee on March 7, 2023. See Page 2 of https:/house.mi.gov
/Document/?Path=2023_2024_session/committee/house/standing/elections/meetings/2023-03-07-1/docume
nts/testimony/Sean%20Parnell.pdf

813 Testimony of Sean Parnell, Senior Director, Save Our States Action, to the Committee on Elections, Michi-
gan House of Representatives on HB4156 (The National Popular Vote Interstate Compact). March 7, 2023.
Page 3. https://house.mi.gov/Document/?Path=2023_2024_session/committee/house/standing/elections/me
etings/2023-03-07-1/documents/testimony/Sean%20Parnell.pdf

814The Supremacy Clause of the U.S. Constitution (Article VI, clause 2) provides: “This Constitution, and the
Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall
be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges
in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary
notwithstanding.”
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https://house.mi.gov/Document/?Path=2023_2024_session/committee/house/standing/elections/meetings/2023-03-07-1/documents/testimony/Sean%20Parnell.pdf
https://house.mi.gov/Document/?Path=2023_2024_session/committee/house/standing/elections/meetings/2023-03-07-1/documents/testimony/Sean%20Parnell.pdf
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“(2) Form of certificate—Each certificate of ascertainment of appointment of
electors shall (A) set forth the names of the electors appointed and the canvass
or other determination under the laws of such State of the number of votes
given or cast for each person for whose appointment any and all votes have
been given or cast....”8"" [Emphasis added]

The 2022 Act also requires:

“§5(b)(1) Transmission—It shall be the duty of the executive of each State—
(1) to transmit to the Archivist of the United States, immediately after the
issuance of a certificate of ascertainment of appointment of electors and by
the most expeditious method available, such certificate of ascertainment
of appointment of electors.”®*$!" [Emphasis added]

The National Archives is, in turn, required to make the Certificates “public” and “open
to public inspection.”®

As described in more detail in section 9.30.1, the Electoral Count Reform Act of 2022
created a special three-judge federal court whose sole function is to enforce the federal
requirement for the timely “issuance” and prompt “transmission” of each state’s Certificate
of Ascertainment.

The rogue Governor scenario—even if legally possible—provides no reason to favor

the current system over the Compact.

The myth about rogue Governors “throwing the system into chaos” by refusing to issue
the state’s Certificate of Ascertainment is one of many examples in this book of a criti-
cism aimed at the National Popular Vote Compact that—even if legally possible—would
be equally applicable to the current system.

If state Governors could refuse to issue their state’s Certificate of Ascertainment
under the National Popular Vote Compact, then they would necessarily possess this power
today under the current system.

Almost every election provides numerous examples of states whose Governors belong
to the political party opposite to the party that won their state in the presidential election.

In 2020, for example, Joe Biden won the Electoral College with 36 more electoral votes
than the 270 required. Nonetheless, Biden’s ascension to the presidency depended on certi-
fications by Republican Governors. Republican Governors certified 42 of Biden’s electoral
votes in 2020, namely:

e Arizona—11 electoral votes—Governor Doug Ducey (R)
e Georgia—16 electoral votes—Governor Brian Kemp (R)

815The Electoral Count Reform Act of 2022 may be found in appendix B of this book.

816The Electoral Count Reform Act of 2022 may be found in appendix B of this book.

817Section 5(b)(1) of the 2022 Act further requires the executive of each state “to transmit to the electors of
such State, on or before the day on which the electors are required to meet under section 7, six duplicate-
originals of the same certificate.”

818This section is similar to the wording of the earlier Electoral Count Act of 1887 (which was in effect be-
tween 1887 and 2022).
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e Massachusetts—11 electoral votes—Governor Charlie Brown (R)

¢ Vermont—3 electoral votes—Governor Phil Scott (R)

e Nebraska—1 electoral vote from the 2™ congressional district—Governor Pete
Ricketts (R)

Alternatively, for the sake of argument, suppose that Donald Trump in 2020 had won
the three states that gave him his Electoral College majority in 2016, namely Michigan,
Pennsylvania, and Wisconsin. If Trump had retained these three states in 2020, their 46
electoral votes would have given him eight votes more than the 270 required for election.
Nonetheless, Trump’s re-election to the presidency in 2020 would have depended on certi-
fications of 68 electoral votes by eight Democratic Governors, namely:

e Kansas—©6 electoral votes—Governor Laura Kelly (D)

e Kentucky—S8 electoral votes—Governor Andy Beshear (D)

¢ Louisiana—S8 electoral votes—Governor John Bel Edwards (D)

e North Carolina—15 electoral votes—Governor Roy Cooper (D)

e Michigan—16 electoral votes—Governor Gretchen Whitmer (D)

¢ Pennsylvania—20 electoral votes—Governor Tom Wolf (D)

e Wisconsin—10 electoral votes—Governor Tony Evers (D)

e Maine—1 electoral vote from the 2"! congressional district—Governor Janet
Mills (D)

Moreover, if state Governors could refuse to issue their state’s Certificate of Ascer-
tainment, the current system would be more vulnerable to this scary scenario than the
National Popular Vote Compact.

Indeed, a presidential candidate’s entire electoral-vote lead came from a single state
in 17 presidential elections, but a candidate’s entire national-popular-vote lead came from
a single state in only six elections (as shown in table 9.16 and table 9.17 in section 9.4.3).

9.31.3. MYTH: A Secretary of State could change a state’s method of awarding
electoral votes after the people vote in November, but before the
Electoral College meets in December.

QUICK ANSWER:

e The U.S. Constitution gives state legislatures the power to choose their state’s
method of awarding its electoral votes. No state legislature has delegated this
power to its Secretary of State.

e The role of the Secretary of State in certifying the winning slate of presidential
electors is ministerial. It does not matter whether the Secretary of State
personally thinks that electoral votes should be allocated by congressional
district, proportionally, by the winner-take-all rule, or by a national popular
vote.

¢ This hypothetical scenario is founded on the undemocratic notion that voters
do not have a right to have their votes for President counted and that a single
high-handed state official can ignore the law.
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MORE DETAILED ANSWER:
The following concern about the National Popular Vote Compact has been raised by a par-
ticipant of the Election Law Blog:

“In 2004 George Bush won a majority of the votes nationwide, but John Kerry
came within something like 60,000 votes in Ohio of winning the Electoral Col-
lege while losing the popular vote. Say Kerry won those 60,000 votes in Ohio,
and the NPV program was in place with California a signer. In that entirely
plausible scenario, does anyone think California’s (Democratic) Secretary of
State, representing a state that Kerry won by a 10% margin (54%-44%), would
actually certify George Bush'’s slate of electors and personally put George Bush
over the top for reelection, as the NPV agreement would have required?”s"

Article II, section 1 of the U.S. Constitution provides:

“Each State shall appoint, in such Manner as the Legislature thereof may
direct, a Number of Electors....”?° [Emphasis added]

The method of awarding electoral votes in each state is controlled by the state’s elec-
tion law—not the personal political preferences of the Secretary of State. No state election
law gives the Secretary of State the power to select the manner of appointing the state’s
presidential electors.

No Secretary of State has the power to ignore or override the National Popular Vote
Compact if it is the law in the state, any more than he or she could ignore or override the
statewide winner-take-all method of awarding electoral votes.

The role of the Secretary of State in certifying the winning slate of presidential elec-
tors is ministerial. That is, the role of the Secretary of State is to execute the state’s exist-
ing law. It does not matter whether the Secretary of State personally thinks that electoral
votes should be allocated by the winner-take-all rule, by congressional district, in a pro-
portional manner, or by a national popular vote.

In the unlikely and unprecedented event that a Secretary of State were to attempt to
certify an election using a method of awarding electoral votes different from the one speci-
fied by existing state law, a state court would immediately prevent the Secretary of State
from violating the law’s provisions (by injunction) and compel the Secretary of State to
execute the provisions of the law (by mandamus).*

Note that if this hypothetical scenario were legally permissible or politically plausible,
it would have occurred previously under the current system.

In 2000, George W. Bush received 271 electoral votes (including Florida’s 25 electoral
votes)—just one more than the magic number of 270.

819The rules of the Election Law Blog do not permit attribution.
8207.S. Constitution. Article I, section 1, clause 2.

821 Muller, Derek T. 2023. Election Subversion and the Writ of Mandamus. March 5, 2023. https:/papers.ssrn
.com/sol3/papers.cfm?abstract_id=4380829https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4380829


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4380829https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4380829
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4380829https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4380829
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In 2000, there were 10 states®?? that George W. Bush carried that had a Democratic
Secretary of State (or chief election official).$*

The electoral votes of any one of these 10 states would have been sufficient to give Al
Gore enough electoral votes to become President.

Of course, none of these 10 Democratic Secretaries of State attempted to override their
state’s existing winner-take-all law by certifying the election of presidential electors who
supported the presidential candidate who received the most popular votes nationwide.

Such a post-election change in the rules of the game would not have been supported
by the public (even though the public intensely dislikes the winner-take-all system), would
have been nullified by a state court, and almost certainly would have led to the subsequent
impeachment of the Secretary of State attempting such a maneuver.

Moreover, awarding electoral votes proportionally in any of nine states with a Demo-
cratic Secretary of State at the time would have been sufficient to give Gore enough elec-
toral votes to become President (even after Bush received all 25 of Florida's electoral
votes).’?* A proportional allocation of electoral votes would have, indisputably, represented
the will of the people of each of these nine states more accurately than the state-level
winner-take-all rule. This is, of course, a policy argument in favor of proportional alloca-
tion of electoral votes—not a legal argument.

In addition, awarding electoral votes by congressional districts in any of three states
with a Democratic Secretary of State at the time®*® would have been sufficient to give Al
Gore enough electoral votes to become President (even after Bush received all 25 of Flor-
ida’s electoral votes). A district allocation of electoral votes arguably would have repre-
sented the will of the people of each of these three states more closely than the winner-
take-all rule. Again, this is a policy argument in favor of a system that a state might adopt,
but the states involved had not enacted.

If a state legislature enacts the National Popular Vote Compact, and if the presidential
campaign is then conducted with voters and candidates knowing that the Compact will
govern the awarding of electoral votes in that state, then the Secretary of State will faith-
fully execute the state’s law.

In short, the hypothesized scenario has no basis in law or political reality.

9.31.4. MYTH: A state could greatly inflate the vote count by reporting the
cumulative number of votes cast for all of its presidential electors.

QUICK ANSWER:

¢ The vote tabulation specified by National Popular Vote Compact is based on
the number of popular votes received by each “presidential slate”—not the
cumulative number of votes received by all of the separate candidates for
presidential elector.

822 Al Gore’s home state of Tennessee, Alaska, Arkansas, Georgia, Kentucky, Mississippi, Missouri, New Hamp-
shire, North Carolina, and West Virginia.

823In Alaska, there is no Secretary of State, and the Lieutenant Governor is the state’s chief election official.
824 All of those previously mentioned except Alaska.
8% Georgia, Missouri, and North Carolina.
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e The (much larger) cumulative number of votes cast for all of a state’s numerous
presidential electors is not relevant to the calculation specified by the Compact.

e This hypothetical scenario is founded on the undemocratic notion that voters
do not have a right to have their votes for President counted in accordance with
the law.

MORE DETAILED ANSWER:

Trent England, Executive Director of Save Our States and a Vice President of the Okla-
homa Council on Public Affairs,%?¢ proposed the following in a memo entitled “Can Non-
Member States Thwart the NPV Compact?” on May 22, 2021:

“There are many ways non-member states could accidentally or inten-
tionally interfere with NPV.”

“A non-member state could ... multiply each individual vote by the number
of electors, dramatically inflating the reported vote count. If Oklahoma
had done this in 2016, Donald Trump would have received more popular votes
nationally than Hillary Clinton.”®?” [Emphasis added]

Sean Parnell, Senior Legislative Director of Save Our States, provided written testi-
mony to the Maine Veterans and Legal Affairs Committee on January 8, 2024, saying:

“The Compact can be easily gamed or manipulated. ... The chief election
official of a state [could] report on its ‘official statement’ each voter as
having cast as many votes as the state has presidential electors. Based
on the 2020 results, if Wyoming’s Secretary of State ... were to do so, it would
add nearly a quarter net million votes to the Republican national vote totals.”%?
[Emphasis added]

Let’s examine England’s and Parnell’s claim in relation to Oklahoma—the state where
the Oklahoma Council on Public Affairs is located.®?

Oklahoma has seven electoral votes.

In 2016, 949,136 Oklahoma voters voted for the Trump-Pence presidential slate.5*

The cumulative number of votes for all seven Republican presidential electors in
Oklahoma in 2016 was 6,643,952—that is, seven times the number of people (949,136) who
voted for the Trump-Pence slate.

826 See web site of the Oklahoma Council on Public Affairs at https://ocpathink.org/about

827England, Trent. 2021. Can non-member states thwart the NPV compact? Save Our States Blog. Accessed
May 22, 2021. https://saveourstates.com/uploads/Non-member-states.pdf

828 Testimony of Sean Parnell to the Veterans and Legal Affairs Committee of the Maine Legislature Re: LD
1578 (The National Popular Vote interstate compact). January 8, 2024. Page 6. https:/legislature.maine
.gov/testimony/resources/VLA20240108Parnell133489622801109869.pdf

829Oklahoma ballots (like those of 46 other states) do not show the names of each party’s seven candidates
for the position of presidential elector. In 2020, only three states (Arizona, Idaho, and South Dakota) listed
the names of the elector candidates on their ballots. Figure 3.3 shows Idaho’s 2020 presidential ballot.

80 Oklahoma’s 2016 Certificate of Ascertainment may be viewed at https:/www.archives.gov/files/electoral
-college/2016/ascertainment-oklahoma.pdf


https://legislature.maine.gov/testimony/resources/VLA20240108Parnell133489622801109869.pdf
https://legislature.maine.gov/testimony/resources/VLA20240108Parnell133489622801109869.pdf
https://www.archives.gov/files/electoral-college/2016/ascertainment-oklahoma.pdf
https://www.archives.gov/files/electoral-college/2016/ascertainment-oklahoma.pdf
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The authors of this book concede that England’s and Parnell’s “one-person-seven-
votes” plan would indeed be “dramatically inflating.”

England continued his advocacy of the “one-person-seven-vote” plan in a 2023 memo
referring to the 2020 election (in which the Trump-Pence presidential slate received
1,020,280 votes®! in Oklahoma):

“According to the compact, NPV states ‘shall treat as conclusive an official
statement’ of election returns from other states. So no discretion, right?
... NPV states must accept whatever a non-compact state reports as its results
then? No matter what? The problem here is obvious.

“The simplest recourse for anti-NPV states would be to report votes for a presi-
dential slate as a vote for each presidential elector on that slate. In Oklahoma,
that would mean that each voter is casting seven votes. Instead of Donald
Trump receiving 1,020,280 votes in Oklahoma in 2020, the state could have re-
ported the total as 7,141,960.”%3? [Emphasis added]

The “one-person-seven-votes” scheme would not disrupt the operation of the

National Popular Vote Compact.

There is no ambiguity about the fact that the vote tabulation specified by the National
Popular Vote Compact is the number of popular votes received by each “presidential
slate”—not the cumulative number of votes received by all of the separate candidates for
presidential elector in a state.

The (much larger) cumulative number of votes cast for all of a state’s presidential elec-
tors is no more relevant to the calculation specified by the Compact than the temperature
on the steps of the Oklahoma State Capitol on Election Day.

Article III, clause 1 of the Compact states:

“[T]he chief election official of each member state shall determine the number
of votes for each presidential slate in each State of the United States and in
the District of Columbia in which votes have been cast in a statewide popular
election and shall add such votes together to produce a ‘national popular vote
total’ for each presidential slate.” [Emphasis added]

Article V of the Compact defines the term “presidential slate” as follows:

“

presidential slate’ shall mean a slate of two persons, the first of whom
has been nominated as a candidate for President of the United States and the
second of whom has been nominated as a candidate for Vice President of the
United States....” [Emphasis added]

831Oklahoma’s 2020 Certificate of Ascertainment may be viewed at https://www.archives.gov/files/electoral
-college/2020/ascertainment-oklahoma.pdf

82Save Our States. 2023. NPV Compact Quirks: Ignoring Non-Compact States. August 25, 2023. Accessed July
13, 2024. https://saveourstates.com/blog/npv-compact-quirks-ignoring-non-compact-states


https://www.archives.gov/files/electoral-college/2020/ascertainment-oklahoma.pdf
https://www.archives.gov/files/electoral-college/2020/ascertainment-oklahoma.pdf
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Article III, clause 5 of the Compact says:

“The chief election official of each member state shall treat as conclusive an
official statement containing the number of popular votes in a state for
each presidential slate.” [Emphasis added]

Recall that when Trent England described his plan for “dramatically inflating” Okla-
homa’s vote, he started by quoting seven words directly from the National Popular Vote
Compact. The seven accurately quoted words are shown in green below. However, England
then stopped quoting from the Compact and switched to vague words of his own invention
(shown in red below). The relevant sentence in England’s explanation is shown below:

“According to the compact, NPV states ‘shall treat as conclusive an official
statement’ of election returns from other states.”$3

The National Popular Vote Compact does not use the vague words “election returns.”
It uses the words “number of popular votes in a state for each presidential slate.”

The “one-person-seven-votes” plan would not succeed in thwarting the National
Popular Vote Compact.

Now, for the sake of argument, let’s consider what would have happened if the National
Popular Vote Compact had been in effect in 2020 and a hypothetical Oklahoma Governor
had tried to implement England’s and Parnell’s “one-person-seven-votes” plan for “dramati-
cally inflating” Oklahoma'’s vote.

That is, what would have happened if a Governor had issued a Certificate of Ascer-
tainment containing the number 7,141,960 (the cumulative number of votes received by the
seven Republican presidential electors) rather than 1,020,280 (the actual number of people
who voted for the Trump-Pence slate in 2020)?

As a point of reference, let’s start by looking at what Oklahoma’s Governor actually
did in 2020.

Governor J. Kevin Stitt issued an accurate Certificate in 2020 stating that the Trump-
Pence presidential slate received 1,020,280 votes, as shown in figure 9.19, figure 9.20, and
figure 9.21.83

There are two ways that a hypothetical Governor could have tried to implement Eng-
land’s “one-person-seven-votes” plan.

Case 1-The Governor is forthright and honest.
In Oklahoma (and every other state), the presidential vote count is compiled by some des-
ignated body (e.g., the state canvassing board) or official (e.g., the Secretary of State) and
their employees.

In Oklahoma, the certified vote count is produced by the State Elections Board.

833Save Our States. 2023. NPV Compact Quirks: Ignoring Non-Compact States. August 25, 2023. Accessed July
13, 2024. https://saveourstates.com/blog/npv-compact-quirks-ignoring-non-compact-states

84 Oklahoma’s 2020 Certificate of Ascertainment may be also be viewed at the National Archives web site at
https://www.archives.gov/files/electoral-college/2020/ascertainment-oklahoma.pdf
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STATE OF OKLAHOMA

~ CERTIFICATE OF ASCERTAINMENT ~

To the Archivist of the United States
Pursuant to the Laws of the United States

I, J. Kevin Stitt, Governor of the State of Oklahoma, do hereby certify that A.J. Ferate, Elector
at Large; Carolyn McLarty, Elector at Large; Ronda Vuillemont-Smith, First Congressional District;
Lonnie Lu Anderson, Second Congressional District; Chris Martin, Third Congressional District; Steve
Fair, Fourth Congressional District; and Linda Huggard, Fifth Congressional District have been duly
chosen and appointed

ELECTORS OF PRESIDENT AND VICE PRESIDENT OF THE UNITED STATES

for the State of Oklahoma, at an election for that purpose, which was held on the Tuesday following the
first Monday in November, in the year two thousand and twenty, in accordance with the provisions of the
laws of the State of Oklahoma and in conformity with the Constitution and laws of the United States, for
the purpose of giving their votes for President and Vice President of the United States for the respective
terms commencing on the twentieth day of January, in the year two thousand and twenty-one; and

I further certify, that, the votes given at said election for the Electors of President and Vice
President of the United States as appears by the certified returns of the Oklahoma State Election Board
and examined by me in accordance with the laws, were as follows:

REPUBLICAN PARTY (DONALD J. TRUMP for President, MICHAEL R. PENCE for Vice
President)

Ronda Vuillemont-Smith
Lonnie Lu Anderson
Chris Martin

Steve Fair

Linda Huggard

A.J. Ferate

Carolyn McLarty

1,020,280 VOTES

Figure 9.19 Oklahoma’s actual 2020 Certificate of Ascertainment—Page 1

The Board’s role as the source of the state’s popular-vote count is explicitly acknowl-
edged on page 1 of Governor Stitt’s 2020 Certificate of Ascertainment (figure 9.19), which
referred to “the certified returns of the Oklahoma State Election Board.”

The minutes of the Board (figure 6.1) show that the Board met a week after Election
Day in 2020 and certified 1,020,280 votes for the Trump-Pence slate.’*

85The Oklahoma State Board of Elections met on November 10, 2020. The agenda of the meeting https://okla
homa.gov/content/dam/ok/en/elections/agendas/agendas-2020/agenda-11102020.pdf The “meeting packet”


https://oklahoma.gov/content/dam/ok/en/elections/agendas/agendas-2020/agenda-11102020.pdf
https://oklahoma.gov/content/dam/ok/en/elections/agendas/agendas-2020/agenda-11102020.pdf
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President)

Erin Adams
Danny Chabino
Drew Cook
Kevin Hobbie

Rex Lawhorn

Jay Norton
Victoria Whitfield

24,731 VOTES

DEMOCRATIC PARTY (JOSEPH R. BIDEN for President, KAMALA D. HARRIS for Vice

President)

Judy Eason McIntyre
Eric Proctor
Jeff Berrong
Christine Byrd
Demelrius Bereolos
Pamela Iron
Shevonda Steward

503.890 VOTES

INDEPENDENT (JADE SIMMONS for President, CLAUDELIAH J. ROZE for Vice President)

Shanda Carter
Terrence Stephens
Hope Stephens
Elizabeth Stephens
Dakota Hooks
Phalanda Boyd
Quincy Boyd

3,654 VOTES

Figure 9.20 Oklahoma’s actual 2020 Certificate of Ascertainment—Page 2

If the hypothetical Governor were forthright, the state’s Certificate of Ascertainment
would make clear that the Trump-Pence slate had received 1,020,280 votes—just as Gover-
nor Stitt’s actual 2020 Certificate did.

containing the statewide vote counts is at https://oklahoma.gov/content/dam/ok/en/elections/election-resu
1ts/2020-election-results/2020-general-election-results/meeting-packet-11102020.pdf The minutes of the
meeting showing the Board’s certification of the vote counts are at https://oklahoma.gov/content/dam/ok
/en/elections/minutes/2020-minutes/minutes-11102020.pdf


https://oklahoma.gov/content/dam/ok/en/elections/election-results/2020-election-results/2020-general-election-results/meeting-packet-11102020.pdf
https://oklahoma.gov/content/dam/ok/en/elections/election-results/2020-election-results/2020-general-election-results/meeting-packet-11102020.pdf
https://oklahoma.gov/content/dam/ok/en/elections/minutes/2020-minutes/minutes-11102020.pdf
https://oklahoma.gov/content/dam/ok/en/elections/minutes/2020-minutes/minutes-11102020.pdf
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INDEPENDENT (KANYE WEST for President, MICHELLE TIDBALL for Vice President)

Will Flanagan
Megan Krug
Katherine Krug
April Anderson
Gretchen Schrupp
David Schrupp

Craig Alan Weygandt

5,597 VOTES

INDEPENDENT (BROCK PIERCE for President, KARLLA BALLARD for Vice President

Robert Murphy

Susan Darlene Murphy
Richard Prawdzienski
Jessy Artman

David Selinger

Corey Austin Latham, Jr.
Greg J. Brownlee

2,547 VOTES

IN WITNESS WHEREOF, I have hereunto set my hand and caused the Great Seal of the State
of Oklahoma to be affixed at Oklahoma City, Oklahoma, this 9" day of December, 2020.

BY THE GOVERNOR OF THE STATE OF OKLAHOMA

A St

J. KEVIN STITT

ATTEST:

%LT/;D\ <6 I

BRIAN BINGMAN, SECRETARY OF STATE

Figure 9.21 Oklahoma’s actual 2020 Certificate of Ascertainment—Page 3

A Governor conceivably might gratuitously include the much larger number (7,141,960)
in his Certificate. When properly labeled, the cumulative number of votes cast for the seven
Republican candidates for presidential elector would simply be unneeded and irrelevant,
but harmless, additional information.

Upon examining Oklahoma’s Certificate, the officials of states belonging to the Na-
tional Popular Vote Compact would, of course, follow their own state’s law (that is, the
Compact) and use the number specified by the Compact in their calculation of the na-
tional popular vote. That is, the officials of states belonging to the Compact would ignore
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the irrelevant inflated number (7,141,960) and uneventfully record 1,020,280 votes for the
Trump-Pence slate. They would use:

“the number of popular votes in a state for each presidential slate.”s%

In short, Trent England’s “one-person-seven-votes” plan for “dramatically inflating”
Oklahoma’s vote in order to “interfere with NPV” would fizzle if the Governor were forth-
right and honest.

Case 2—The Governor is not forthright.
In fact, outright deception is the only way to try to execute England’s and Parnell’s plan for
“dramatically inflating” Oklahoma’s vote.

The obvious way to try to execute the deception would be for the hypothetical Gov-
ernor to issue a Certificate containing Oklahoma’s historically used wording (such as
used in 2016%" and 2020 and earlier years) and then insert the inflated cumulative number
(7,141,960) in lieu of the actual number of people who voted for the Republican presidential
slate (1,020,280).

England and Parnell apparently think that inserting a fraudulent number (consider-
ably larger than the state’s population) would go unnoticed and unchallenged.

At least two groups would be keenly interested in the fraudulent number.

Lawyers and political operatives working with each presidential campaign routinely
scrutinize the actions of canvassing boards, canvassing officials, and Governors through-
out every step of the vote-counting and vote-certification process.®*® These scrutineers
would have been aware that the Oklahoma State Election Board certified the fact that the
Trump-Pence slate received 1,020,280 votes on November 10, 2020 (a week after Election
Day).

More importantly, if the National Popular Vote Compact were in effect, the chief elec-
tion officials of states belonging to it would also be aware that the Oklahoma Board had
certified 1,020,280 votes for the Trump-Pence slate.®* The officials of the states belonging
to the Compact would have the minutes of the Oklahoma State Election Board in their
possession.

Because the inflated number (7,141,960) in the fraudulent Certificate eventually issued
by the hypothetical Governor is manifestly not the number that the Compact requires to
be used to compute the national popular vote total, the chief election officials of the states
belonging to the Compact would simply use the correct number already in their possession
from the state’s canvassing board.

836 National Popular Vote Compact. Article III, clause 5.

8570Oklahoma’s 2016 Certificate of Ascertainment may be viewed at https://www.archives.gov/files/electoral
-college/2016/ascertainment-oklahoma.pdf

8387.141,960 is almost twice Oklahoma’s population of 3,959,353 (2020 census).

89 While the chief election official of each member state might choose to individually monitor the vote-count-
ing and vote-certification process in every other state, it is far more likely—as a matter of practicality and
efficiency—that these officials would have pre-designated (by executive agreement) one or two of their
members (perhaps on a rotating basis, from year to year) to act as a clearinghouse to collect and distribute
certified copies of the officially certified vote count produced by each state’s canvassing board or official.


https://www.archives.gov/files/electoral-college/2016/ascertainment-oklahoma.pdf
https://www.archives.gov/files/electoral-college/2016/ascertainment-oklahoma.pdf
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The result would be that England’s and Parnell’s “one-person-seven-votes” plan for
“dramatically inflating” Oklahoma’s vote in order to “interfere with NPV” would have no
effect on the operation of the Compact.

Although England’s and Parnell’s plan would have fizzled in terms of interfering with
the operation of the Compact, the presidential candidate who won the national popular
vote would almost certainly want to see an official correction made in the fraudulent Cer-
tificate issued by the hypothetical Governor.

To do this, the disfavored candidate could use state courts. However, a disfavored
candidate today would more likely use the special three-judge federal court created by the
Electoral Count Reform Act of 2022. This court is open only to presidential candidates and
was specifically created to consider cases concerning the “issuance” of a state’s Certificate
of Ascertainment and its timely “transmission” to the National Archives. The 2022 Act
gives this court the power to revise a Governor’s fraudulent Certificate.

This new court is to operate on a highly expedited schedule. Time-consuming delays
(such as the five-day notice of 28 U.S.C. 2284b2)%4° do not apply. There is expedited appeal
to the U.S. Supreme Court. Given that the Constitution requires that the Electoral College
meet on the same day in every state, all of the actions of both the three-judge court and the
Supreme Court are to be scheduled so that a final conclusion will be reached prior to the
Electoral College meeting.

9.31.5. MYTH: Keeping election returns secret could thwart the Compact.

QUICK ANSWER:

¢ Lobbyists opposing the National Popular Vote Compact have promoted
legislation in four states aimed at thwarting the Compact by keeping the
popular-vote count secret during the 42 days between Election Day and the
Electoral College meeting.

¢ Federal law guarantees that each state’s popular-vote counts would be made
public before the Electoral College meets.

¢ The secret-elections bill promoted by opponents of the Compact would have
violated the 1887 federal law that applied at the time it was first proposed. The
Electoral Count Reform Act of 2022 provides additional protections against
secret elections.

¢ The secret-elections bill had numerous practical flaws that would have
prevented it from ever becoming operational.

e The proposal for conducting secret elections is an antidemocratic parlor game
untethered to the real world of law, politics, or public opinion.

84028 U.S. Code section 2284(b)(2) provides: “If the action is against a State, or officer or agency thereof, at
least five days notice of hearing of the action shall be given by registered or certified mail to the Governor
and attorney general of the State.”
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MORE DETAILED ANSWER:
Sean Parnell, Senior Legislative Director of Save Our States, testified before a Connecticut
state legislative committee on February 24, 2014, saying:

“A very simple way for any non-member state to thwart the Compact,
either intentionally or unintentionally, would simply be to not submit their Cer-
tificate or release it to the public until after the electoral college has met. This
simple act would leave states that are members of the compact without
vote totals from every state, throwing the system into chaos.”®*! [Empha-
sis added]

The first state legislative bill to implement Parnell’s plan for secret elections was intro-
duced in New Hampshire on January 8, 2020.54?

Tara Ross, a lobbyist against the National Popular Vote Compact who works closely
with Save Our States, wrote in the Daily Signal on January 14, 2020:

“New Hampshire legislators have introduced an election bill that would be
completely unacceptable under normal circumstances. But these are
not normal times.

“Constitutional institutions, especially the Electoral College, are under attack.

“Extraordinary action may be needed. Thus, some New Hampshire legisla-
tors have proposed to withhold popular vote totals at the conclusion of a presi-
dential election. The numbers would eventually be released, but not until after
the meetings of the Electoral College.

“The idea sounds crazy and anti-democratic. In reality, however, such
proposals could save our republic: They will complicate efforts to imple-
ment the National Popular Vote legislation that has been working its way
through state legislatures.”®*’ [Emphasis added]

” o«

We agree with Ross that the idea of secret elections is “crazy,” “anti-democratic,” and
“completely unacceptable.” We disagree with her call to action to save the Republic.

An article in the conservative publication Townhall on January 18, 2020, entitled “Na-
tional Popular Vote Opponents Are Afraid of the Constitution” took exception to the New

Hampshire secret-elections bill:

“The tinfoil hat wearers, the faction that includes moon-landing deniers and
the kind of crackpots William F. Buckley Jr. and Russell Kirk expelled from
mainstream conservatism, has set its sights on derailing the National Popu-

81 Parnell, Sean. 2014. Testimony before Connecticut Government Administration and Elections Committee.
February 24, 2014.

82 New Hampshire House Bill 1531 of 2020 entitled “Relative to the release of voting information in a presiden-
tial election.” https://www.gencourt.state.nh.us/bill_status/legacy/bs2016/

8% Ross, Tara. 2020. New Hampshire Is Fighting Back to Defend the Electoral College. Daily Signal. January
14, 2020. https://www.dailysignal.com/2020/01/14/new-hampshire-is-fighting-back-to-defend-the-electoral-col
lege/
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lar Vote Interstate Compact. ... One pundit is actually suggesting that
the Granite State defy federal law, specifically section 3, title 3 of the U.S.
code—a provision in effect since 1887—to throw a monkey wrench into the
final nationwide tally for president. This particularly nutty idea would in-
volve New Hampshire refusing to submit the state’s official vote count until
after electors meet.”8** [Emphasis added]

Shortly thereafter, the New Hampshire House committee unanimously rejected the
bill.8*

Meanwhile, in South Dakota on February 10, 2020, South Dakota Senator Jim Stalzer
urged a Senate committee to pass a similar bill:

“This is a small way we can slow down, delay or even prevent the National
Popular Vote from undoing what the founders so carefully put together.”84

The executive director of the South Dakota Newspaper Association, Dave Bordewyk,
testified in opposition to the secret-elections bill, saying:

“Our concern with this bill is the withholding of the actual votes from the pub-
lic after an election.”

“[Withholding vote totals would raise] suspicions in the minds of those who
participated in the election.”847:848

On February 12, 2020, the South Dakota Senate killed the bill by a 31-1 vote.3%

In 2021, a similar secret-elections bill was introduced in Mississippi, but it died in
committee.

However, a similar bill gained some traction in North Dakota in 2021.5!

S Herzog, Ashley. 2020. National Popular Vote Opponents Are Afraid of the Constitution. Townhall. January
18, 2020. https://townhall.com/columnists/ashleyherzog/2020/01/18/national-popular-vote-opponents-are-af
raid-of-the-constitution-n2559694

850n January 28, 2020, former Michigan Republican Chair Saul Anuzis testified on behalf of the National
Popular Vote organization against the bill. See Testimony Against the Secret Presidential Elections Bill
(HB1531) by Saul Anuzis at the New Hampshire House Committee on Election Law https:/www.national
popularvote.com/sites/default/files/testimony-nh-bill-hb1531-secret_elections-2020-1-28.pdf

86 Hess, Dana. 2020. GOP bill keeps presidential election vote totals a secret in state. Rapid City Journal.
February 10, 2020. https://rapidcityjournal.com/news/local/gop-bill-keeps-presidential-election-vote-totals
-a-secret-in/article_d557b7d1-19b8-5f57-ae23-e4867bdd7¢c97.html

847 Ibid.

8% Heidelberger, Cory Allen. 2020. SB 103: Stalzer Sabotaging National Popular Vote by Keeping South Dakota
Vote Count Secret? Dakota Free Press. February 10, 2020. https://dakotafreepress.com/2020/02/10/sb-103-st
alzer-sabotaging-national-popular-vote-by-keeping-south-dakota-vote-count-secret/

89 South Dakota SB103 of 2020. Limit the disclosure of presidential election results and to provide for a suspen-
sion of such disclosure. http:/sdlegislature.gov/Legislative_Session/Bills/Bill.aspx?Bill=103&Session=2020

850 Mississippi SB2549 of 2021. Election results; prohibit the release of the number of votes cast for the Office
of President of the United States. http://billstatus.ls.state.ms.us/2021/pdf/history/SB/SB2549.xml

%1 North Dakota SB2271 of 2021. An Act relating to withholding vote totals for presidential elections. https://
ndlegis.gov/assembly/67-2021/regular/bill-overview/bo2271.html?bill_year=2021&bill_ number=2271


https://townhall.com/columnists/ashleyherzog/2020/01/18/national-popular-vote-opponents-are-afraid-of-the-constitution-n2559694
https://townhall.com/columnists/ashleyherzog/2020/01/18/national-popular-vote-opponents-are-afraid-of-the-constitution-n2559694
https://www.nationalpopularvote.com/sites/default/files/testimony-nh-bill-hb1531-secret_elections-2020-1-28.pdf
https://www.nationalpopularvote.com/sites/default/files/testimony-nh-bill-hb1531-secret_elections-2020-1-28.pdf
https://rapidcityjournal.com/news/local/gop-bill-keeps-presidential-election-vote-totals-a-secret-in/article_d557b7d1-19b8-5f57-ae23-e4867bdd7c97.html
https://rapidcityjournal.com/news/local/gop-bill-keeps-presidential-election-vote-totals-a-secret-in/article_d557b7d1-19b8-5f57-ae23-e4867bdd7c97.html
https://dakotafreepress.com/2020/02/10/sb-103-stalzer-sabotaging-national-popular-vote-by-keeping-south-dakota-vote-count-secret/
https://dakotafreepress.com/2020/02/10/sb-103-stalzer-sabotaging-national-popular-vote-by-keeping-south-dakota-vote-count-secret/
https://ndlegis.gov/assembly/67-2021/regular/bill-overview/bo2271.html?bill_year=2021&bill_number=2271
https://ndlegis.gov/assembly/67-2021/regular/bill-overview/bo2271.html?bill_year=2021&bill_number=2271
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In written testimony to the North Dakota Senate Government and Veterans Affairs
Committee on February 11, 2021, Tara Ross said:

“The Electoral College is under attack, and this legislative body can do
something about it. Adoption of SB 2271 would be an important first step in
protecting America’s unique presidential election system from the latest anti-
Electoral College movement.”

“The goal of withholding vote totals is to confuse NPV’s efforts to
tabulate a national popular vote, without which the compact fails.”85
[Emphasis added]

Former North Dakota State Senator Curtis Olafson provided written testimony saying:

“Senate Bill 2271 is intended to thwart the NPVIC should it ever reach 270 Elec-
toral College votes.”

On February 10, 2021 (one day before a North Dakota Senate committee hearing), Sean
Parnell summarized the Save Our States effort to pass secret election legislation:

“What if a state was deliberately trying to thwart the compact? Could
they deny NPV compact states access to the vote totals they needed to
operate? Last year legislation was introduced in New Hampshire, HB 1531,
that would prevent the release of vote totals prior to the meeting of the Elec-
toral College. Two more states, Mississippi and North Dakota, have similar
bills this year (HB 1176 and SB 2271, respectively).

“This legislation is specifically aimed at thwarting NPV.”® [Emphasis
added]

The only written testimony submitted to the North Dakota Senate committee hearing
on February 11 on the secret-elections bill was the supportive testimony from Tara Ross
and former State Senator Olafson. The committee approved the bill, and five days later, the
North Dakota Senate passed it by a 43-3 vote.

The Senate-passed bill required that the popular-vote count be kept secret until after
the Electoral College meeting (which is currently 42 days after Election Day). It read:

“Unless arecount has been requested under chapter 16.1-16 or a contest is initi-
ated under this chapter, a public officer, employee, or contractor of this
state or of a political subdivision of this state may not release to the

82Ross, Tara, 2021. Written testimony on SB 2271 to the North Dakota Senate Government and Veterans Af-
fairs Committee. February 11, 2021. https://ndlegis.gov/assembly/67-2021/testimony/SGVA-2271-20210211
-6352-F-ROSS_TARA.pdf

83 lafson, Curtis. 2021. Written testimony on SB 2271 to the North Dakota Senate Government and Veterans
Affairs Committee. February 11, 2021. https://ndlegis.gov/assembly/67-2021/testimony/SGVA-2271-202102
11-6349-F-OLAFSON_CURTIS.pdf

854 Parnell, Sean. 2021. States consider preemptive measures against National Popular Vote. Save Our States
Blog. February 10, 2021. Accessed July 13, 2024. https://saveourstates.com/blog/states-consider-preemptive
-measures-against-national-popular-vote


https://ndlegis.gov/assembly/67-2021/testimony/SGVA-2271-20210211-6352-F-ROSS_TARA.pdf
https://ndlegis.gov/assembly/67-2021/testimony/SGVA-2271-20210211-6352-F-ROSS_TARA.pdf
https://ndlegis.gov/assembly/67-2021/testimony/SGVA-2271-20210211-6349-F-OLAFSON_CURTIS.pdf
https://ndlegis.gov/assembly/67-2021/testimony/SGVA-2271-20210211-6349-F-OLAFSON_CURTIS.pdf
https://saveourstates.com/blog/states-consider-preemptive-measures-against-national-popular-vote
https://saveourstates.com/blog/states-consider-preemptive-measures-against-national-popular-vote

1006 | Chapter 9

public the number of votes cast in the general election for the office of the
president of the United States until after the times set by law for the meet-
ings and votes of the presidential electors in all states. After the votes for
presidential electors are canvassed, the secretary of state may release the
percentage of statewide votes cast for each set of presidential electors
to the nearest hundredth of a percentage point, a list of presidential can-
didates in order of increasing or decreasing percentage of the vote received by
presidential electors selected by the candidates, and the presidential candidate
whose electors received the highest percentage of votes.”

“This Act becomes effective upon certification by the secretary of state to
the legislative council of the adoption and enactment of substantially the same
form of the national popular vote interstate compact has been adopted
and enacted by a number of states cumulatively possessing a majority of the
electoral college votes.” [Emphasis added]

The North Dakota House then held a hearing at which both supporters and opponents
of the bill testified.

The web site of the group opposing the secret-elections bill (“No Secret Elections”)
said:

“SB2271 is a bill moving through the North Dakota Legislature that would make
presidential election vote totals secret until about seven weeks after Election
Day, when the Electoral College meets.

“Proponents of the bill think it could stop implementation of the National
Popular Vote Interstate Compact, which is progressing towards enactment,
by preventing the ascertainment of the national vote for president. They are
wrong.

“Whatever one thinks about the National Popular Vote Interstate Compact, the
“secret elections” bill, SB2271, is a downright scary idea: It threatens the foun-
dations of North Dakota elections, and it could rob North Dakota voters of their
voice in presidential elections.

“Bills almost identical to SB2271 were defeated in the South Dakota Senate by a
32-1 vote in 2020, rejected unanimously by a New Hampshire House committee
in 2020, and died in committees in the Mississippi House and Senate already
in 2021. North Dakota would be wise also to reject the bizarre idea of keeping
election results secret.”®

85 Engrossed Senate bill SB2271. https:/ndlegis.gov/assembly/67-2021/regular/documents/21-0828-02000.pdf
856See https:/www.nosecretelections.com/
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Various editorials, op-eds, public comments, and news articles covered the
debate.857,858,859,860

After the public hearing, the House deleted everything in the Senate bill and replaced
it with a bill urging Congress to oppose the National Popular Vote Compact. The House’s
substitute bill stated:

“The sixty-seventh legislative assembly urges Congress not to consent to the
interstate compact and to oppose any efforts to seek a national popular elec-
tion of a president other than through an amendment to the Constitution.”$%

A House—Senate conference committee then met to reconcile the differences between
the two bills.

The conference committee adopted the House-passed bill expressing the legislature’s
opposition to the National Popular Vote Compact and added the following provision call-
ing for a study:

“During the 2021-22 interim, the legislative management shall consider
studying how to defeat the effort of the national popular vote interstate
compact to ensure the electoral college process is preserved as prescribed in
the United States Constitution. The study also must include examination of
how states report presidential election results and whether states report the
results using vote percentages or vote totals.”®? [Emphasis added]

The conference committee’s bill then passed the Senate by a 39-8 vote, and the House
by an 80-12 vote, and the Governor signed it.

After the legislature adjourned, “the legislative management” quietly decided not to
bother with the study.

7Tribune editorial: Keeping vote count secret a bad solution. Bismark Tribune. March 10, 2021. https://bis
marcktribune.com/opinion/editorial/tribune-editorial-keeping-vote-count-secret-a-bad-solution/article_b0
85761c-21ch-545f-abed-cc6f9af7d638. html

88 Hennen, Scott. 2021. Bizarre election bill, SB2271, must be defeated. Minot Daily News. February 20, 2021.
https://www.minotdailynews.com/opinion/community-columnists/2021/02/bizarre-election-bill-sb2271-mu
st-be-defeated/

89Port, Bob. 2021. Plain Talk: North Dakota Senate has passed a bill hiding presidential vote counts. Info-
rum. February 24, 2021. https://www.inforum.com/opinion/plain-talk-north-dakota-senate-has-passed-a-bi
1I-hiding-presidential-vote-counts

860 Gerszewski, Matt. 2021. Letter to editor. Inforum. March 3, 2021. https://www.inforum.com/opinion/letter
-death-to-north-dakotas-secret-election-act

86l Engrossed Senate bill SB2271 with House amendments. https://ndlegis.gov/assembly/67-2021/regular/docu
ments/21-0828-03000.pdf

82 Engrossed Senate bill SB2271 with conference committee amendments. https:/ndlegis.gov/assembly/67-20
21/regular/documents/21-0828-04000.pdf


https://bismarcktribune.com/opinion/editorial/tribune-editorial-keeping-vote-count-secret-a-bad-solution/article_b085761c-21c5-545f-abcd-cc6f9af7d638.html
https://bismarcktribune.com/opinion/editorial/tribune-editorial-keeping-vote-count-secret-a-bad-solution/article_b085761c-21c5-545f-abcd-cc6f9af7d638.html
https://bismarcktribune.com/opinion/editorial/tribune-editorial-keeping-vote-count-secret-a-bad-solution/article_b085761c-21c5-545f-abcd-cc6f9af7d638.html
https://www.minotdailynews.com/opinion/community-columnists/2021/02/bizarre-election-bill-sb2271-must-be-defeated/
https://www.minotdailynews.com/opinion/community-columnists/2021/02/bizarre-election-bill-sb2271-must-be-defeated/
https://www.inforum.com/opinion/plain-talk-north-dakota-senate-has-passed-a-bill-hiding-presidential-vote-counts
https://www.inforum.com/opinion/plain-talk-north-dakota-senate-has-passed-a-bill-hiding-presidential-vote-counts
https://www.inforum.com/opinion/letter-death-to-north-dakotas-secret-election-act
https://www.inforum.com/opinion/letter-death-to-north-dakotas-secret-election-act
https://ndlegis.gov/assembly/67-2021/regular/documents/21-0828-03000.pdf
https://ndlegis.gov/assembly/67-2021/regular/documents/21-0828-03000.pdf
https://ndlegis.gov/assembly/67-2021/regular/documents/21-0828-04000.pdf
https://ndlegis.gov/assembly/67-2021/regular/documents/21-0828-04000.pdf

1008 | Chapter 9

The first way that the secret-elections bill violates federal law is that the law requires
the state’s Certificate of Ascertainment to contain the actual number of popular
votes—not percentages.

The law that eventually passed in North Dakota in 2021 asked the legislative leadership to
consider conducting an interim study as to:

“whether states report the results using vote percentages or vote totals.”

An elaborate study is not necessary to answer the question of whether a state may
report the results of its presidential election using percentages rather than the actual num-
ber of votes.

Both the Electoral Count Act of 1887 and the Electoral Count Reform Act of 2022
are identical in that they require each state to report the number of votes cast—not
percentages.

Both the 1887 law and the 2022 law are identical in that they require:

“The canvass or other determination under the laws of such State of the num-
ber of votes given or cast for each person for whose appointment any and all
votes have been given or cast.”® [Emphasis added]

North Dakota’s 2020 Certificate of Ascertainment (figure 9.22) is an example of a cer-
tificate that complies with federal law in that it shows the number of popular votes that
each candidate received. As can be seen from North Dakota’s 2020 Certificate, the state
Board of Canvassers met on November 13 (shortly after Election Day) and certified the
number of popular votes won by each presidential slate. A week later (November 20), the
Governor and Secretary of State signed the state’s Certificate of Ascertainment.

Asin most states, North Dakota’s Certificate was issued well before the so-called Safe
Harbor Day of December 8, 2020, and well before the Electoral College meeting date of
December 14, 2020.

The second way that the secret-elections bill violates federal law is that the law
requires the state’s Certificate of Ascertainment to be issued no later than six days
before the Electoral College meets.
No state may play “hide the ball” with its popular-vote counts.

The Electoral Count Reform Act of 2022 requires:

“§5(@)(1) Certification—Not later than the date that is 6 days before the time
fixed for the meeting of the electors, the executive of each State shall issue
a certificate of ascertainment of appointment of electors, under and in pur-
suance of the laws of such State providing for such appointment and ascertain-
ment enacted prior to election day.

863The Electoral Count Reform Act of 2022 is found in appendix B of this book. The earlier Electoral Count
Act of 1887 is found in appendix B of the 4™ edition of this book at https://www.every-vote-equal.com/4th
-edition


https://www.every-vote-equal.com/4th-edition
https://www.every-vote-equal.com/4th-edition
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CERTIFICATE OF ASCERTAINMENT

On November 13, 2020, the North Dakota State Canvassing Board met and
certified the Presidential Electors that were chosen by the voters of North
Dakota on November 3, 2020. They are, as follows:

The Presidential Candidate Who Received The Most Votes

Donald J. Trump, Republican
Votes Received - 235,595

Electors — Sandy J Boehler, Ray Holmberg, Robert Wefald
Other Presidential Candidates

Joe Biden, Democratic-NPL
Votes Received - 114,902
Electors — Heidi Heitkamp, Bernice Knutson, Warren Larson

*xx

Jo Jorgensen, Libertarian Party
Votes Received - 9,393
Electors — Jack Seaman, Dustin Gawrylow, Nick Bata

]

Scattered write-in votes for President — 1,929

.
Total of Votes Cast for all Candidates - 361,819

I have set my hand and caused the Great Seal of the State of North Dakota
to be affixed this twentieth day of November 2020.

DOUG BURG
Govern

ATTEST:

{ ALVIN A.%%GER
Secretary of State

Figure 9.22 North Dakota’s 2020 Certificate of Ascertainment

“(2) Form of certificate—Each certificate of ascertainment of appointment of
electors shall (A) set forth the names of the electors appointed and the canvass
or other determination under the laws of such State of the number of votes
given or cast for each person for whose appointment any and all votes have
been given or cast....” [Emphasis added]
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The third way that the secret-elections bill violates federal law is that the law prevents
the state’s Certificate of Ascertainment from being kept secret until after the
Electoral College meeting.

As previously mentioned, the North Dakota Governor and Secretary of State signed the
Certificate on November 20, 2020—weeks before the Safe Harbor Day of December 8§, 2020,
and the Electoral College meeting date of December 14, 2020.

However, even if the Governor and Secretary of State had kept the signed Certificate
secret until the Safe Harbor Day (or even if they had delayed issuing the Certificate until
that day), they would have been unable to continue to keep North Dakota’s vote counts
secret.

Federal law requires that the Certificate be “immediately” transmitted to the National
Archives in Washington using “the most expeditious method available.” A courier from any
state capital would take, at most, overnight.

The Electoral Count Reform Act of 2022 requires:

“§5(b)(1) Transmission—It shall be the duty of the executive of each State—
(1) to transmit to the Archivist of the United States, immediately after the
issuance of a certificate of ascertainment of appointment of electors and by
the most expeditious method available, such certificate of ascertainment
of appointment of electors.”®%* [Emphasis added]

Certificates received by the National Archives must be open to public inspection ac-
cording to section 6 of the 2022 Act.

The requirement for immediate transmission of the Certificate was adopted as a com-
mittee amendment during the Senate Administration Committee’s consideration of the
Electoral Count Reform Act of 2022 in order to prevent secret elections.

As aresult of this amendment, a Governor cannot, for example, delay the start of the
Certificate’s journey to Washington until after the Electoral College meets (and then belat-
edly send it by “the most expeditious method available”).

Thus, if the Governor complies with federal law, the Certificate will arrive at the Na-
tional Archives in Washington no later than the morning of the fourth day before the Elec-
toral College meeting.

A secret-elections bill would not succeed in keeping a state’s vote count secret,
because presidential candidates have direct access to a new three-judge federal
court whose sole role is to enforce the timely issuance and immediate transmission
of Certificates of Ascertainment.
The Electoral Count Reform Act of 2022 created a special three-judge federal court that is
open only to presidential candidates.

The new court’s sole functions are to guarantee rapid enforcement of the requirement
for:

864 Section 5(b)(1) of the 2022 Act further requires the executive of each state “to transmit to the electors of
such State, on or before the day on which the electors are required to meet under section 7, six duplicate-
originals of the same certificate.”
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e timely “issuance” and
e prompt “transmission” of each state’s Certificate of Ascertainment to federal
officials.

These are precisely the issues that would be presented by an attempt to keep presiden-
tial vote counts secret.

This court is to operate on a highly expedited schedule. Time-consuming delays (such
as the five-day notice of 28 U.S.C. 2284b2)%¢ do not apply. There is expedited appeal to the
U.S. Supreme Court.

Given that the Constitution provides that the Electoral College meet on the same day
in every state, all of the actions of both the three-judge court and the Supreme Court are
to be scheduled so that a final conclusion will be reached prior to the Electoral College
meeting.

Secret election laws would deny voters the right to have their vote count.
All 50 states and the District of Columbia currently allow their voters to cast a vote for
President. However, each state legislature has the power (under Article II, section 1 of the
U.S. Constitution) to choose the method for selecting the state’s presidential electors.

Thus, the legislature could authorize itself—instead of the people—to select the state’s
presidential electors. Indeed, state legislative appointment of presidential electors was the
method used by several states in the early years of the Republic.

However, once a state legislature allows its voters to choose the state’s presidential
electors, each voter acquires the fundamental right to have his or her vote counted.

The U.S. Supreme Court has noted:

“[T]t is ‘as equally unquestionable that the right to have one’s vote counted
is as open to protection ... as the right to put a ballot in a box.”” Reynolds
v. Sims, 377 U.S. 533, 554-55 (1964) (quoting United States v. Mosley, 238 U.S.
383, 386 (1915)).” [Emphasis added]

In the Voting Rights Act, Congress codified the definition of the right to vote to:

“include all action necessary to make a vote effective in any primary, special,
or general election, including, but not limited to ... having such ballot counted
properly and included in the appropriate totals of votes cast.”® [Empha-
sis added]

Secret elections would deprive the state’s voters of the full value of their votes.

86528 U.S. Code section 2284(b)(2) provides: “If the action is against a State, or officer or agency thereof, at
least five days notice of hearing of the action shall be given by registered or certified mail to the Governor
and attorney general of the State.”

8652 U.S. Code section 10310(c)(1).
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The secret-elections bill would never become operational, because its secrecy
provision is automatically suspended if any candidate initiates a recount or a contest.
The defects of the original Senate version of North Dakota’s secret-elections bill go far
beyond noncompliance with federal law.

The author of the North Dakota bill (and the similar bills introduced in New Hamp-
shire, South Dakota, and Mississippi) recognized the inherent conflict between secrecy
and the ability to recount or contest an election.

Thus, the North Dakota bill provided that its secrecy requirement would be automati-
cally suspended if a recount (an administrative proceeding) were to be requested or a
contest (a judicial proceeding) were to be initiated.

That is, a single presidential candidate could unilaterally disable operation of the
North Dakota secret-elections bill merely by requesting a recount or initiating a contest—
regardless of the request’s merits or its ultimate disposition. Specifically, the bill provided:

“Unless a recount has been requested under chapter 16.1-16 or a contest
is initiated under this chapter, a public officer, employee, or contractor of
this state or of a political subdivision of this state may not release to the public
the number of votes cast in the general election for the office of the president of
the United States until after the times set by law for the meetings and votes of
the presidential electors in all states.” [Emphasis added]

Of course, the Republican presidential nominee would be especially anxious to see
North Dakota’s popular votes included in the national popular vote total.

Although the current state-by-state winner-take-all method of awarding electoral
votes makes North Dakota politically irrelevant in present-day presidential campaigns,
the state’s overwhelming Republican margin would be very important in a national popu-
lar vote for President.

The state of North Dakota gave the 2020 Republican nominee (Trump) a lead of 120,693
votes over the 2020 Democratic nominee (Biden). This margin of 120,693 was considerably
greater than Biden’s combined margin (42,918) in the three closest states that Biden car-
ried (Georgia, Arizona, and Wisconsin), as shown in table 9.42. These three states together
provided Biden with his entire margin of victory in the Electoral College.®%"

Table 9.42 Biden’s lead in the three closest states he carried in 2020

State Trump Biden Democratic lead Electoral votes
Georgia 2,461,854 2,473,633 11,779 16
Arizona 1,661,686 1,672,143 10,457 11
Wisconsin 1,610,184 1,630,866 20,682 10
Total 42,918 37

867 Georgia, Arizona, and Wisconsin together possessed 37 electoral votes. Without those three states, Biden’s
306-232 victory in the Electoral College would have become a 269-269 tie in the Electoral College. In the
event of a tie in the Electoral College, the presidential election would have been thrown into the U.S. House
of Representatives (with each state having one vote). In the House, the Republican Party had the 26 votes
required to elect a President on January 6, 2021.
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Table 9.43 Biden’s lead in the four closest states he carried in 2020

State Trump Biden Republican lead Electoral votes
Georgia 2,461,854 2,473,633 11,779 16
Arizona 1,661,686 1,672,143 10,457 11
Wisconsin 1,610,184 1,630,866 20,682 10
Pennsylvania 3,377,674 3,458,229 80,555 20
Total 123,473 57

In fact, North Dakota’s 120,693-vote Republican margin was almost equal to Biden’s
combined margin in the four closest states that he carried, as shown in table 9.43.

The secret-elections bills contain no plan for running a system of voting and counting
that is half-public and half-secret.

Members of Congress, state legislators, numerous other officials, and ballot propositions
are on the ballot at the same time as the President.

North Dakota election law specifically requires that each step of the election process
for non-presidential offices and ballot propositions be public.

Watchdog groups, candidates, political parties, the media, and ordinary citizens
expect to have timely access to the vote counts for non-presidential offices and ballot
propositions.

However, the secret-elections bills in New Hampshire, South Dakota, Mississippi, and
North Dakota contained no plan for simultaneously conducting and counting secret and
non-secret elections.

At the minimum, voting for President would almost certainly have to be conducted
using ballots that are separate from those used for the non-secret voting being conducted
at the same time and place.

There would be the cost of printing separate ballots for President. The ballots for Pres-
ident would then have to be counted separately from the ballots for other offices—thereby
adding to the time required to process the ballots after the polls close.

If electronic voting devices were used (either for everyone or perhaps disabled voters),
voting for President would have to be conducted using separate devices. Thus, there would
be a cost associated with having a second set of devices.

In short, the secret-elections bills fail to specify how to operate a system of voting and
counting that is half-public and half-secret—probably because there is no workable (much
less any economic or efficient) way to do that.

The secret-elections bills contain no penalty for the crime of revealing vote counts.
Secrecy can only be maintained if there is some consequence for violating that requirement.

Thus, every “public officer, employee, or contractor of this state or of a political subdi-
vision of this state” involved in conducting a secret presidential election would have to be
subject to some fine, jail time, or other penalty for violating the law. However, the secret-
elections bills in New Hampshire, South Dakota, Mississippi, and North Dakota contain
no penalties.
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The secret-elections bills are flawed, because they fail to muzzle the

presidential candidates.

Existing North Dakota law provides for both recounting votes®® and contesting elections
in court.%?

North Dakota law concerning recounts specifically permits the presence of a candi-
date “personally, or by a representative.”

However, the secret-elections bill in North Dakota (and the similar bills in New Hamp-
shire, South Dakota, and Mississippi) did not require secrecy by the candidate or the can-
didate’s representative in either recounts or contests.

Instead, the secrecy requirement would have applied only to alimited group of people,
namely:

“a public officer, employee, or contractor of this state or of a political subdivi-
sion of this state.”

There is no politically plausible way by which a state could succeed in muzzling a
presidential candidate in the midst of a recount or a legal challenge to an election.

Secret court proceedings would necessarily be required for a secret-elections

bill to work.

Professor Norman Williams of Willamette College in Oregon recognized that a secret-
elections bill could not possibly succeed in achieving its goal without also requiring secret
court proceedings. Williams pointed out the necessity of:

“releasing the vote totals only to the candidates on the condition that the totals
are kept confidential until after the Electoral College meets. Such selective re-
lease would allow the losing candidate to pursue a judicial election contest,
which itself could be kept closed to the public to ensure the vote total’s
confidentiality, but it would frustrate the NPVC [National Popular Vote Com-
pact] by keeping other states from knowing the official vote tally.”” [Emphasis
added]

The secret-elections bills in New Hampshire, South Dakota, Mississippi, and North
Dakota did not contain provisions to make court proceedings secret or to require non-
disclosure agreements—a tacit acknowledgment that this kind of legislation has no pos-
sibility of ever actually going into effect.

88 North Dakota Century Code section 16.1-16-01. https:/law.justia.com/codes/north-dakota/2015/title-16
.1/chapter-16.1-16/

89 North Dakota Century Code section 16.1-16-02. https:/law.justia.com/codes/north-dakota/2015/title-16
.1/chapter-16.1-16/

80 Williams, Norman R. 2011. Reforming the Electoral College: Federalism, majoritarianism, and the perils of
subconstitutional change. 100 Georgetown Law Journal 173. November 2011. Page 213.


https://law.justia.com/codes/north-dakota/2015/title-16.1/chapter-16.1-16/
https://law.justia.com/codes/north-dakota/2015/title-16.1/chapter-16.1-16/
https://law.justia.com/codes/north-dakota/2015/title-16.1/chapter-16.1-16/
https://law.justia.com/codes/north-dakota/2015/title-16.1/chapter-16.1-16/
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Inadvertent errors or fraud could remain undiscovered until after the state’s electoral
votes were cast in the Electoral College.
Secret vote counts conflict with the principle of having “many eyes” monitor elections.

Today, inadvertent errors (and even fraud) can be uncovered by watchdog groups,
candidates, political parties, the media, and ordinary citizens who diligently compare the
officially reported vote with what was observed on Election Day at local voting places.

Under all of the proposed secret-elections bills, the counting authority at the state
level (e.g., the Board of Canvassers, Secretary of State) would receive the secret counts
from local voting places, add them up in secret, and keep both the local and statewide
counts secret until after the Electoral College meets.

If vote counts were successfully kept secret at local voting places, the bill would make
it impossible for such independent monitoring to occur.

Because the required secrecy would not end until after the Electoral College meeting,
inadvertent errors would remain undiscovered.

Supporters of secret elections assume that the public has such a strong attachment to
the current winner-take-all rule that they would be willing to abandon the long-standing
tradition of having elections closely monitored by the media, civic groups, and challengers
and observers representing the parties, candidates, and ballot propositions that happen to
be on the ballot at the same time as the presidential election.

Secret vote counts would conflict with provisions of some state constitutions.
In some states, secret vote counts would conflict with the state constitution.
The first secret-elections bill was introduced in New Hampshire.
The New Hampshire Constitution (Article 8) provides:

“The public’s right of access to governmental proceedings and records shall not
be unreasonably restricted.”

The North Dakota secret-elections bill would not have succeeded in concealing

the state’s popular-vote count.

Even if the original North Dakota secret-elections bill (and virtually identical bills in New
Hampshire, South Dakota, and Mississippi) complied with federal law, and even if there
were a solution to the practical and legal problems of implementing secret elections, the
proposed legislation would not have succeeded in achieving its goal of concealing the
state’s popular-vote count.

The reason is that none of these bills required enough secrecy.

The polling books at each local voting location show the total number of voters who
voted. This number is closely monitored by candidates, political parties, watchdog groups,
the media, and the supporters and opponents of the various statewide ballot measures.

The total number of voters who voted is particularly important, because it provides
an absolute cap on the largest number of votes that can possibly be legitimately cast for
each race on the ballot. This number is an inherent part of the process of monitoring the
security and integrity of elections. It is available at each local voting location.

More importantly, this number is publicly reported on a statewide basis on the
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web sites of the North Dakota Secretary of State and the federal Election Assistance
Commission 5787

The officially reported statewide total of the number of people who voted in North
Dakota in the November 2020 election was 364,499.

Simple arithmetic applied to the official statewide percentages that would have been
publicly released under the terms of the secret-elections bill would immediately reveal
the lowest and highest possible number of votes that each presidential candidate possibly
could have received.

If the North Dakota secret-elections bill had been in effect in 2020, 36 votes would
have been the difference between the highest and lowest number of popular votes that a
presidential candidate could have received.

Nationally, there were 158,224,999 votes cast for President in 2020.

In table 9.44:

¢ (Column 2 shows the number of popular votes received in North Dakota in 2020
by each presidential candidate. These numbers are colored red to indicate that
they would have been kept secret under the terms of the North Dakota secret-
elections bill. For example, Donald Trump received 235,595 votes. The total
number of votes cast for President was 361,819.57

e Column 3 shows the percentage of the popular votes received by each candidate
to the nearest hundredth of a percent. For example, Trump received 65.11% of
the vote. This percentage would have been publicly disclosed under the specific
terms of the secret-elections bill. This column and subsequent columns in this
table are colored green to indicate that this information would not have been
secret under the terms of the secret-elections bill.

Table 9.44 Analysis of North Dakota secret-elections bill

Smallest Largest Smallest Largest
Percent of the percent percent number number
candidate’s of votes of votes of votes of votes
vote rounded candidate candidate candidate candidate
off to nearest could have could have could have could have
Candidate Votes hundredth received received received received Diff
Status Secret Public Public Public Public Public Public
Trump 235,595 65.11% 65.105% 65.115% 237,308 237,343 35
Biden 114,902 31.76% 31.755% 31.765% 115,747 115,783 36
Others 11,322 3.13% 3,125% 3.135% 11,391 11,427 36

Total 361,819 100.00%

87 North Dakota Secretary of State. Official 2020 General Elections Results—November 3, 2020. Accessed
July 13, 2024. https://www.sos.nd.gov/elections/election-results

8721U.S. Election Assistance Commission. 2021. The Election Administration and Voting Survey: 2020 Com-
prehensive Report. Page 28. https://www.eac.gov/sites/default/files/document_library/files/2020_EAVS_Re
port_Final_508c.pdf. Also see https://www.eac.gov/research-and-data/datasets-codebooks-and-surveys

873 Note that the total number of votes cast for President was 361,819, and that this number is about 99% of
those who voted.


https://www.eac.gov/sites/default/files/document_library/files/2020_EAVS_Report_Final_508c.pdf
https://www.eac.gov/sites/default/files/document_library/files/2020_EAVS_Report_Final_508c.pdf
https://www.eac.gov/research-and-data/datasets-codebooks-and-surveys
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¢ (Column 4 shows the smallest percentage of votes that each candidate could
have received, namely 0.005% less than the percentage in column 3. For
example, this percentage for Trump is 65.105%.

e Column 5 shows the largest percentage of votes that candidate could have
received, namely 0.005% greater than the percentage in column 3. For example,
this percentage for Trump is 65.115%.

¢ Column 6 shows the smallest number of votes that a candidate could possibly
have received in North Dakota, given the percentage shown in column 4 and
the known official number of voters who voted as reported by the Secretary of
State (364,499). For Trump, this number was 237,308 votes.

e Column 7 shows the highest number of votes that a candidate could possibly
have received in North Dakota, given the percentage shown in column 4 and
the known official number of voters who voted. For Trump, this number was
237,343 votes.

¢ (Column 8 shows the difference between the lowest possible number of votes
from column 6 and the highest possible number of votes from column 7.

Thus, if the North Dakota secret-elections bill had been in operation for the 2020 presi-
dential election, the publicly available official information from the state of North Dakota
would have established that:

e Trump received somewhere between 237,308 and 237,343 votes—a difference
of 35

¢ Biden received somewhere between 115,747 and 115,783 votes—a difference
of 36

¢ Other candidates together received somewhere between 11,391 and 11,427
votes—a difference of 36.

The popular-vote count from the other 49 states and the District of Columbia in 2020
(shown in table 4.16) was:

e Trump—73,980,280

¢ Biden—81,153,684

e Others—2,729,216.

When we add in the largest and smallest possible numbers of popular votes for each
candidate based on the publicly available official information from North Dakota, the
nationwide totals will contain 35 or 36 votes of uncertainty:

e Trump—between 74,217,588 and 74,217,623—a difference of 35

¢ Biden—between 81,269,431 and 82,269,467—a difference of 36

e Others—between 2,740,607 and 2,740,643—a difference of 36.

Thus, the lowest possible nationwide total for Biden would have been 81,269,431, and
the highest possible nationwide total for Trump would have been 74,217,623—that is, a
nationwide lead for Biden of 7,051,808.

Thus, an accurate designation of the national popular vote winner could be confi-
dently made based on the publicly available offictal information from North Dakota.

Accordingly, if the National Popular Vote Compact had been in effect in 2020, Biden
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would have been designated as the “national popular vote winner,” and all of the electoral
votes of all the states belonging to the Compact would have been awarded to him.

Theoretically, the resulting appointment of presidential electors could be contested;
however, the precondition to litigation is the existence of an aggrieved party.

There could only be an aggrieved presidential candidate in the extraordinarily un-
likely situation in which the 36 votes were critical to deciding the “national popular vote
winner” out of 158,224,999 votes cast nationally.

If the 36 votes (out of 158,224,999 votes cast nationally) could not possibly affect the
correctness of the designation of the national popular vote winner, there would be no ag-
grieved candidate. At most, this would be a case of “no harm, no foul.”

Of course, if 36 votes were to matter at the national level, the three-judge federal court
(described previously) would use its power to obtain access to North Dakota’s actual vote
counts and then, if appropriate, use its power to revise the Certificates of Ascertainment
submitted by the states belonging to the Compact to reflect the correct national popular
vote winner.

9.31.6. MYTH: Abolition of popular voting for President or abolition of the short
presidential ballot are “Achilles’ heels” that would thwart the Compact.

QUICK ANSWER:

¢ The National Popular Vote Compact was specifically drafted to prevent a single
non-member state from affecting its operation by abolishing popular voting for
President or by abolishing the short presidential ballot.

MORE DETAILED ANSWER:

All 50 states and the District of Columbia currently permit the people to vote for President.
Professor Norman Williams of Willamette University has suggested that a single state

could obstruct the operation of the National Popular Vote Compact by abolishing popular

voting for President.

“The most dramatic way in which a non-signatory state could obstruct
the determination of which candidate was the most popular across the nation
is for the state to eliminate its statewide popular elections for President
and have its legislature (or somebody other than the state’s voters) appoint its
Presidential electors.”®™ [Emphasis added]

We agree that Williams’ proposal is “dramatic.”
Dicta in the U.S. Supreme Court decision in McPherson v. Blacker indicate that aban-
donment of popular voting for presidential electors would be constitutional.’™ It is a his-

S Williams, Norman R. 2011. Reforming the Electoral College: Federalism, majoritarianism, and the perils of
subconstitutional change. 100 Georgetown Law Journal 173. November 2011. Pages 209-210.

875 A contrary view of the dicta in McPherson v. Blacker can be found in Bohnhorst, Mark; Fitzgerald, Michael
W.; and Soifer, Aviam. 2023. Gaping Gaps in the History of the Independent State Legislature Doctrine:
McPherson v. Blacker, Usurpation, and the Right of the People to Choose Their President. 49 Mitchell
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torical fact that, in the nation’s first presidential election in 1789, presidential electors were
chosen by the state legislature in three states (Connecticut, Georgia, and South Carolina).

An equally dramatic proposal has been advanced by Alexander S. Belenky, who has
suggested that a single state could obstruct the operation of the National Popular Vote
Compact by abolishing the short presidential ballot.

All 50 states and the District of Columbia currently use the so-called “short presiden-
tial ballot”—that is, they permit their voters to vote for President with a convenient single
vote (section 2.14).

For example, the use of the short presidential ballot in California permits a voter to
cast a convenient single vote for the Trump-Vance slate and to have that single vote be
deemed to be a vote for each of the 54 Republican candidates for presidential elector. The
short presidential ballot eliminates the burden of casting separate votes for 54 candidates
for presidential elector. If the short presidential ballot were not used, a certain number of
voters would inevitably get tired or confused while voting separately for 54 candidates.
Some voters might vote for candidate(s) for presidential elector from different parties.
Other voters might vote for just one elector—an error that was quite common before the
short presidential ballot came into universal use.

In any case, the 54 winning elector candidates would inevitably receive slightly dif-
ferent numbers of votes. Consequently, there would be no single number of popular votes
attributable to a given presidential-vice-presidential slate in California.

Professor Belenky claimed in an op-ed:

“Opposing states can turn the plenary right of every state to choose a manner
of appointing its electors ... into the NPV’s Achilles’ heel.

“By allowing voters to favor individual electors of their choice from any slate
of state electors..., the legislature of each opposing state can make it
impossible to tally votes cast there as part of the national popular vote
for president.”™ [Emphasis added]

Belenky’s proposed ballot would be, of course, constitutional. Indeed, for most of
American presidential history, voters cast votes for individual presidential-elector candi-
dates rather than for presidential candidates. The short presidential ballot did not come
into widespread use until the middle of the 20" century.5"

The presidential ballot in Alabama in 1960 (figure 3.10a and figure 3.10b in section 3.13)
shows how a ballot would look under Belenky’s proposal. Note that the names of the actual
candidates (e.g., John F. Kennedy and Richard Nixon) did not appear on the ballot. Voters
were expected to cast 11 separate votes for presidential electors.

Hamline Law Review. Volume 49. Issue 1. Pages 257-315. https://open.mitchellhamline.edu/cgi/viewconte
nt.cgi?article=1314&context=mhlr

876 Belenky, Alexander S. The Achilles Heel of the popular vote plan. Metro West Daily. January 29, 2009.
https://www.metrowestdailynews.com/story/opinion/columns/2009/01/30/belenky-achilles-heel-popular-vo
te/41227933007/

$7The last state to adopt the short presidential ballot was Vermont (in 1980).


https://open.mitchellhamline.edu/cgi/viewcontent.cgi?article=1314&context=mhlr
https://open.mitchellhamline.edu/cgi/viewcontent.cgi?article=1314&context=mhlr
https://www.metrowestdailynews.com/story/opinion/columns/2009/01/30/belenky-achilles-heel-popular-vote/41227933007/
https://www.metrowestdailynews.com/story/opinion/columns/2009/01/30/belenky-achilles-heel-popular-vote/41227933007/
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Ballots requiring that the voter cast a separate vote for each presidential elector were
abolished for the obvious reason that they were inconvenient, confusing, and error prone.

However, neither Williams’ nor Belenky’s proposal represents an “Achilles’ heel” that
would permit a single state to paralyze the operation of the National Popular Vote Compact.

In fact, the National Popular Vote Compact was specifically constructed to prevent
a single state from thwarting its operation along the lines of Williams’ and Belenky’s
proposals.

Article II of the National Popular Vote Compact creates a legally binding obligation to
conduct a popular election for President and Vice President in each member state.

“Each member state shall conduct a statewide popular election for President
and Vice President of the United States.” [Emphasis added]

The term “statewide popular election” is specifically defined in Article V of the Com-
pact as:

“a general election at which votes are cast for presidential slates by indi-
vidual voters and counted on a statewide basis.” [Emphasis added]

The term “presidential slate” is defined in Article V of the Compact as follows:

“Presidential slate’ shall mean a slate of two persons, the first of whom has
been nominated as a candidate for President of the United States and the
second of whom has been nominated as a candidate for Vice President of the
United States, or any legal successors to such persons, regardless of whether
both names appear on the ballot presented to the voter in a particular state.”

That is, the National Popular Vote Compact commits each member state to continue
to allow its people to vote for President (something not required by the U.S. Constitution)
and also to vote for “presidential slates” rather than individual candidates for presidential
elector (something else obviously not required by the Constitution).

These two requirements guarantee that each member state will generate a single num-
ber representing the popular vote for each presidential-vice-presidential slate as part of a
“statewide popular election.”

Of course, non-member states are not bound by the National Popular Vote Compact.
Although all 50 states and the District of Columbia currently (and wisely) permit their vot-
ers to vote for President and (wisely) give their voters the convenience of using the short
presidential ballot, a non-member state is not constitutionally obligated to continue these
policies.

Thus, a non-member state may effectively opt out of participation in the national popu-
lar vote either by repealing its current law establishing the short presidential ballot or by
repealing its current law permitting its own voters to vote for President.5™

The National Popular Vote Compact addresses both of these unlikely possibilities by

88The Colorado Constitution is unique in that it establishes the right of the people to vote for President
(starting in 1880). Thus, legislation alone could not deprive the people of the right to vote for President in
Colorado. Such a change would require a state constitutional amendment.
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specifying that the popular votes that are to be included in the “national popular vote
total” are those that are:

“cast for each presidential slate in each State of the United States and in the
District of Columbia in which votes have been cast in a statewide popular
election.” [Emphasis added]

If a state continues to let its people vote for President and continues to employ the con-
venient short presidential ballot, it would be conducting a “statewide popular election” (as
that term is specifically defined in the National Popular Vote Compact). That state would,
therefore, be automatically included in the “national popular vote total” computed under
the National Popular Vote Compact.

In the unlikely event that a non-member state were to pass a law abolishing the short
presidential ballot or abolishing popular voting for President, that state would be effec-
tively choosing to opt out of the national popular vote count.

If a state were to opt out of the national popular vote count in either of these two ways,
it would, of course, be entitled to appoint its presidential electors in its chosen manner. Its
presidential electors would cast their votes for President in the Electoral College, and their
electoral votes would be counted along with those cast by presidential electors from every
other state. Meanwhile, the National Popular Vote Compact would operate as intended for
the remaining states.

Of course, there is no legitimate public policy reason to adopt either Williams’ pro-
posal for abolishing popular voting for President or Belenky’s proposal to deliberately
inconvenience, confuse, and disenfranchise voters.

Both Williams’ and Belenky’s proposals assume that there would be a Governor and
state legislature that is so fanatically opposed to a nationwide vote for President that pub-
lic opinion would permit them to disenfranchise their own state’s voters in order to protest
a national popular vote. However, the political reality is that public opinion surveys show
high levels of public support for a national popular vote for President in every state for
which state-level polls are available, including battleground states, small states, southern
states, border states, and other states (section 9.22).

In support of his proposal to abolish popular voting for President, Professor Williams
asserts:

“Nonsignatory states that traditionally favor one party in the presi-
dential election could eliminate their popular vote without much out-
cry. For example, if Utah’s Republican-dominated legislature were to return
to legislative appointment of its electors in order to undermine the NPVC, the
state’s large majority of Republicans would not likely complain. The
end result—the award of the state’s electors to the Republican candidate—
would be the same. Ditto for traditionally Democratic states, such as Ver-
mont.’” [Emphasis added]

8 Williams, Norman R. 2011. Reforming the Electoral College: Federalism, majoritarianism, and the perils of
subconstitutional change. 100 Georgetown Law Journal 173. November 2011. Pages 214-215.
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Professor Williams is apparently unaware that 70% of Utah voters have favored a na-
tional popular vote for President, including 66% of Utah Republicans. He also is apparently
unaware that 75% of Vermont voters have favored a national popular vote for President and
that Vermont has enacted the National Popular Vote Compact (section 9.22).

Moreover, states such as Utah and Vermont “that traditionally favor one party in the
presidential election” are the most disadvantaged under the current state-by-state winner-
take-all rule. It has been decades since Utah or Vermont has received any attention from a
presidential candidate in the general-election campaign.

Before the results of the 2012 presidential election were known, it was generally recog-
nized that Mitt Romney could not be elected President in November 2012 without winning
the bulk of the closely divided battleground states that Barack Obama had won in 2008.

Six of these battleground states (Ohio, Pennsylvania, Virginia, Florida, Michigan,
and Wisconsin) had Republican Governors and Republican legislatures in 2012. These six
states possessed 95 electoral votes—coincidentally the exact margin by which Obama
won the Electoral College in 2008.

State legislatures have the legal power, under the current system, of abolishing popu-
lar voting for President.

If abolishing the people’s vote for President were politically plausible in the 215 cen-
tury, as Professor Williams maintains, the Republican Party could have simply appointed
95 Republican presidential electors and saved the expense, effort, and uncertainty of cam-
paigning for President in these six closely divided states. These 95 electoral votes would
have effectively guaranteed the presidency to Mitt Romney in 2012.

Yale Law Professor Vikram David Amar commented on Professor Williams’ suggestion
that popular voting for President could be abolished:

“Is it really politically plausible to think a state legislature could try, in the
twenty-first century, to eliminate the statewide vote for presidential electors?
Andifitis, why are we not worried about the equally troubling possibili-
ties for similar subversion under the current regime?”

“[Is it really politically plausible to think] a state legislature could claim the
‘plenary’ power that Professor Williams discusses to override a state popular
vote?

“The reason these things do not happen is not that the current system lacks
loopholes, but rather that the legitimacy of majority rule is so entrenched that
any politician who blatantly tried to subvert the vote would be pillo-
ried. And given the national polling data in support of a move towards direct
national election, it is almost certain that the nonlegal ‘democracy norm’ would
prevent the most blatant of the shenanigans that Professor Williams fears.”s%
[Emphasis added]

880 Amar, Vikram David. 2011. Response: The case for reforming presidential elections by sub-constitutional
means: The Electoral College, the National Popular Vote Compact, and congressional power. 100 George-
town Law Journal 237. Page 249.
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Professor Williams is undoubtedly correct in assuming that only a one-party state
(e.g., Utah or Vermont) might consider a proposal as extreme as abolishing popular voting
for President.

However, a one-party state would be the last place where it would make political sense
to do so.

Utah (one of the states suggested by Professor Williams) generated a margin in 2012 in
favor of Governor Romney of 488,787 votes. If Utah were to opt out of the National Popular
Vote Compact by abolishing popular voting for President when the Compact is in effect, it
would cost the Republican nominee for President almost a half million votes.®!

Thus, if the Governor and legislature of a one-party state were to contemplate opting
out of the National Popular Vote Compact as proposed by Professor Williams, the national
committee and prospective presidential candidates of the party that would ordinarily win
that state’s popular vote would exert enormous pressure on the legislature and Governor
not to opt out.

In short, Williams’ proposal for abolishing popular voting for President and Belenky’s
proposal to deliberately inconvenience and confuse voters by abandoning the short presi-
dential ballot are parlor games devoid of any connection to real-world politics.

Far from spotting the “Achilles’ heel” of the National Popular Vote Compact, Profes-
sors Williams and Belenky have actually identified an “Achilles’ boot” that would kick out
of office any Governor and legislature that attempted to disenfranchise their own voters
in the manner proposed by these two opponents of the National Popular Vote Compact.

9.32. MYTHS ABOUT ADJUDICATION OF ELECTION DISPUTES

9.32.1. MYTH: The Compact is flawed, because it does not establish a
commission to resolve disputes about popular vote counts.

QUICK ANSWER:

¢ If hypothetically, the National Popular Vote Compact had established a
commission to try to resolve disputes about popular vote counts, such a
commission would prove to be totally superfluous for two reasons. First, this
non-judicial commission would be obligated by the Full Faith and Credit Clause
of the U.S. Constitution to honor the rulings already made in the state-of-origin.
Second, anything a non-judicial commission might try to decide would be
immediately appealed to a court, which would then make the final decision.

e Interstate compacts that are intended to execute a small number of very
specific actions typically do not have commissions. Compacts that are intended
to manage ongoing business operations or to generate a continuing stream of
regulations typically have commissions (and also typically have a dedicated
staff and budget).

831 As another example, North Dakota gave the 2020 Republican nominee (Trump) a lead of 120,693 votes over
the Democratic nominee (Biden). This margin of 120,693 was considerably greater than Biden’s combined
margin (42,918) in the three closest states that Biden carried (Georgia, Arizona, and Wisconsin), as shown
in table 9.42.
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MORE DETAILED ANSWER:
Opponents of the National Popular Vote Compact have argued that it is flawed, because it
does not establish a commission to resolve conflicts.

About half of all interstate compacts are administered entirely by pre-existing state
officials and agencies, while the other compacts have commissions.

In his book Interstate Cooperation: Compacts and Administrative Agreements,s
Joseph F. Zimmerman points out that the interstate compacts that have commissions are
typically one of two types:

e Facility-management compacts—that is, there is an ongoing need to manage
business operations (e.g., bridges, tunnels, airports, seaports, railroads, ferries,
marine facilities, office buildings, radioactive waste storage facilities, and
industrial development projects). Examples are the New York—New Jersey Port
Authority Compact of 1921%%% and the Southwestern Low-Level Radioactive
Waste Disposal Compact, where one state operates a storage facility used by
other states.5%

e Regulatory compacts—that is, the compact is intended to create a continuing
stream of regulations. Examples include the Interstate Insurance Product
Regulation Compact®® and the Potomac River Compact.5

Interstate compacts with commissions typically have dedicated budgets and staff to
carry out their functions.

In contrast, what Zimmerman calls “compacts sans commissions” are typically those
in which the compact is intended to execute one (or a very small number) of precisely
defined policies.

There are only three functions that would be performed by the states belonging to
the National Popular Vote Compact. They would take place once every four years during
a very limited period of time. These functions are well-defined and ministerial in nature,
namely to:

(1) determine the number of votes for each presidential-vice-presidential
slate in each state and the District of Columbia (clause 1 of Article III of the
Compact),

(2) add these numbers together to get the nationwide total number of votes
received by each presidential slate and identify the presidential-vice-presi-

882 Zimmerman, Joseph F. 2002. Interstate Cooperation: Compacts and Administrative Agreements. Westport,
CT: Praeger Publishers. Chapters 4 and 5.

83 New York-New Jersey Port Authority Compact of 1921. https://compacts.csg.org/compact/new-york-new
-jersey-port-authority-compact-of-1921/ See also https://www.panynj.gov/port-authority/en/index.html

83Southwestern Low-Level Radioactive Waste Disposal Compact. https://compacts.csg.org/compact/southw
estern-low-level-radioactive-waste-disposal-compact/

8% Interstate Insurance Product Regulation Compact. https:/compacts.csg.org/compact/southwestern-low-le
vel-radioactive-waste-disposal-compact/ The Commission’s web site is https://www.insurancecompact.org/

86Potomac River Compact. Page 1. https://compacts.csg.org/wp-content/uploads/2024/03/Potomac-River
-Compact-of-1958.pdf See also https://compacts.csg.org/compact/potomac-river-compact-of-1958/


https://compacts.csg.org/compact/new-york-new-jersey-port-authority-compact-of-1921/
https://compacts.csg.org/compact/new-york-new-jersey-port-authority-compact-of-1921/
https://www.panynj.gov/port-authority/en/index.html
https://compacts.csg.org/compact/southwestern-low-level-radioactive-waste-disposal-compact/
https://compacts.csg.org/compact/southwestern-low-level-radioactive-waste-disposal-compact/
https://compacts.csg.org/compact/southwestern-low-level-radioactive-waste-disposal-compact/
https://compacts.csg.org/compact/southwestern-low-level-radioactive-waste-disposal-compact/
https://www.insurancecompact.org/
https://compacts.csg.org/wp-content/uploads/2024/03/Potomac-River-Compact-of-1958.pdf
https://compacts.csg.org/wp-content/uploads/2024/03/Potomac-River-Compact-of-1958.pdf
https://compacts.csg.org/compact/potomac-river-compact-of-1958/
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dential slate that received the most votes (clause 2 of Article III of the Com-
pact), and

(3) certify the appointment in that official’'s own state of the slate of presiden-
tial electors nominated in that official’'s own state in association with the
national popular vote winner (clause 3 of Article III of the Compact).

The second and third functions are, on their face, unambiguous and ministerial. The
first function is made unambiguous and ministerial by the fifth clause of Article III of the
Compact:

“The chief election official of each member state shall treat as conclusive
an official statement containing the number of popular votes in a state for
each presidential slate made by the day established by federal law for making
a state’s final determination conclusive as to the counting of electoral votes by
Congress.”

This is not to say that vote counts cannot be challenged.

Questionable state vote totals can be challenged under the Compact in five ways, in-
cluding administrative proceedings (e.g., recounts, audits) and proceedings in lower state
courts, state supreme courts, lower federal courts, and the U.S. Supreme Court (section
9.30.2).

These five ways of challenging election results are the same ones that are available
today under the current system.

Thus, if the popular vote count from a particular state is disputed, that dispute would
be adjudicated in the state-of-origin—not in the compacting states.

Once the popular vote count from another state is litigated in the state-of-origin, the
Full Faith and Credit Clause of the U.S. Constitution requires every other state to accept
the outcome of the litigation in the state-of-origin. The Constitution provides:

“Full Faith and Credit shall be given in each State to the public Acts, Records,
and judicial Proceedings of every other State.”%

The three functions of the chief election officials of the compacting states listed above
are performed after each state’s final determination of its popular vote count.

Opponents of the National Popular Vote Compact have argued that it is flawed, be-
cause it did not create a commission (presumably to second-guess the outcome of litiga-
tion already conducted in the state-of-origin).

However, the reality is that a commission would be totally superfluous for two inde-
pendent reasons:

First, this non-judicial commission would be obligated by the Full Faith and Credit
Clause of the U.S. Constitution to honor the rulings already made in the state-of-origin.

Second, anything a non-judicial commission might try to decide would be immediately
appealed to a court, which would then make the final decision.

8871.S. Constitution. Article IV. Section 1.
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9.32.2. MYTH: States will be able to challenge elections in other states under
the Compact.

QUICK ANSWER:

¢ The National Popular Vote Compact does not create any basis for litigation
between states.

MORE DETAILED ANSWER:
A group called “Democrats for the Electoral College” works closely with Save Our States.
This group is headed by Jasper Hendricks, who is also Executive Director of the Black
Legislative Leadership Network—a group funded by Save Our States.%

Hendricks claims that “States could sue other states” as a result of the National Popu-
lar Vote Compact:

“Today, one state cannot sue another state to challenge its election process or
results. NPV would change this by requiring states to use results from other
states. For the first time, states would have justiciable interests in other
states’ elections, leading to endless lawsuits across state lines.”*® [Em-
phasis added]

The first sentence above is correct concerning the situation today.

Indeed, this aspect of our federal system of government was illustrated on December
7, 2020—a week before the Electoral College meeting.

At that time, Texas Attorney General Ken Paxton asked the U.S. Supreme Court to
allow the state of Texas to file a complaint challenging Pennsylvania’s election processes
and popular vote count.®

Paxton’s complaint was an attempt to challenge the election returns from Pennsylva-
nia that showed that Joe Biden had carried the state in November.

The U.S. Constitution gives the Supreme Court original jurisdiction over cases be-
tween states.

The Supreme Court ordinarily gives states the chance to present their case.

However, on December 11, 2020, the Court refused Texas’ request to file its bill of
complaint, saying:

“The State of Texas’ motion for leave to file a bill of complaint is denied for
lack of standing under Article III of the Constitution. Texas has not demon-
strated a judicially cognizable interest in the manner in which another
State conducts its elections.”® [Emphasis added]

s3Black Legislative Leadership Network web site. Accessed July 19, 2024. https://www.blln.org/sar_member
ship

889 Democrats for the Electoral College. 2023. Accessed July 13, 2024. https:/www.dems4ec.com/

890 Texas vs. Pennsylvania. Motion for Leave to File Bill of Complaint. https://www.supremecourt.gov/Docke
tPDF/22/220155/162953/20201207234611533_TX-v-State-Motion-2020-12-07%20FINAL.pdf

81 Texas v. Pennsylvania. December 11, 2020. Order 155-ORIG. 592 U.S. https://www.supremecourt.gov/or
ders/courtorders/121120zr_p860.pdf


https://www.blln.org/sar_membership
https://www.blln.org/sar_membership
https://www.supremecourt.gov/DocketPDF/22/22O155/162953/20201207234611533_TX-v-State-Motion-2020-12-07%20FINAL.pdf
https://www.supremecourt.gov/DocketPDF/22/22O155/162953/20201207234611533_TX-v-State-Motion-2020-12-07%20FINAL.pdf
https://www.supremecourt.gov/orders/courtorders/121120zr_p860.pdf
https://www.supremecourt.gov/orders/courtorders/121120zr_p860.pdf
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Nothing on Jasper Hendricks’ web site provides any support for his assertion that
the National Popular Vote Compact gives any state government a “justiciable interest” in
another state’s election.

Each state reaches its final determination of its popular vote count (through its Board
of Canvassers or other designated board or official).

The Compact certainly does not empower any member state to judge the election re-
turns of any other state—much less initiate litigation disputing another state’s returns.
Instead, the Compact explicitly forecloses any such effort:

“The chief election official of each member state shall treat as conclusive an
official statement containing the number of popular votes in a state for each
presidential slate....”®? [Emphasis added]

There is no shortage of ways today to challenge a state’s election returns. Indeed,
popular-vote counts may be challenged today in the state-of-origin in five ways:
e state administrative proceedings (e.g., recounts, audits),
e state lower-court proceedings,
e state supreme court proceedings,
e federal lower-court proceedings that start in the state-of-origin, and
¢ federal proceedings at the U.S. Supreme Court.

All five ways were used in both 2000 and 2020.5%

All five of these existing avenues for litigation will continue to exist under the National
Popular Vote Compact.

Once the validity of a state’s vote count has been litigated in the state-of-origin, that
state cannot possibly complain if its own certified vote count is accepted at face value by
states belonging to the Compact.

So, if a vote count has already been litigated in the state-of-origin, and if the states
belonging to the Compact are obligated to treat the officially certified vote count of each
state as “conclusive,” what state does Hendricks think has a “justiciable interest” in the
matter?

In any case, there is certainly no shortage of non-state litigants today who can chal-
lenge election processes or results. In addition, the Electoral Count Reform Act of 2022
explicitly guarantees the presidential candidates themselves direct access to a special
three-judge court.

Even if state governments were to acquire the power to challenge the election pro-
cesses or vote counts of other states, the only practical effect would be to change the
identity of the litigants—not the issues to be litigated.

In short, the National Popular Vote Compact does not create any basis for litigation
between states. However, even if it did, it is not clear that such a change would have any
practical effect.

8922 National Popular Vote Compact. Article III, clause 5. The full text of the Compact is in table 6.1 and may
also be found at https://www.nationalpopularvote.com/bill-text

83 See The Ohio State University’s Case Tracker for the 2020 presidential election at https://electioncases.osu
.edw/case-tracker/?sortby=filing date_desc&keywords=&status=all&state=all&topic=25


https://electioncases.osu.edu/case-tracker/?sortby=filing_date_desc&keywords=&status=all&state=all&topic=25
https://electioncases.osu.edu/case-tracker/?sortby=filing_date_desc&keywords=&status=all&state=all&topic=25
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9.32.3. MYTH: The Compact is flawed, because it is silent as to how disputes
between states would be adjudicated.

QUICK ANSWER:
¢ The National Popular Vote Compact is silent as to how disputes between
states would be adjudicated, because that question is answered by the U.S.
Constitution.

MORE DETAILED ANSWER:

Trent England, Executive Director of Save Our States (the leading group employing lob-
byists to oppose the adoption of the National Popular Vote Compact), testified against the
Compact at a Connecticut legislative hearing on a related question:

“While the compact creates potential conflicts between states, it is silent
as to how to adjudicate these disputes.”®* [Emphasis added]

The National Popular Vote Compact is indeed silent about this matter.
The reason is that there is no need for the Compact to say anything, because the U.S.
Constitution already provides the answer:

“In all Cases affecting Ambassadors, other public Ministers and Consuls, and
those in which a State shall be Party, the Supreme Court shall have original
Jurisdiction.”® [Emphasis added]

Federal law additionally states:

“The Supreme Court shall have original and exclusive jurisdiction of all contro-
versies between two or more States.”8%

9.32.4. MYTH: The courts will be overwhelmed with litigation under
the Compact.

QUICK ANSWER:

e The current state-by-state winner-take-all method of awarding electoral votes
creates unnecessary controversy and litigation because it makes the presidency
depend on a few thousand votes in one, two, or three decisive states.

e For example, the winner in the Electoral College in 2020 was decided by
margins of 11,779 in Georgia, 10,457 in Arizona, and 20,682 in Wisconsin.
Recounts, hair-splitting lawsuits, and doubt would have been far less likely if
the disgruntled losing candidate had to overcome a nationwide margin such as
the national-popular-vote winner’s 7,052,7116 margin in 2020.

84 England, Trent. 2013. Testimony at Connecticut Government and Administration Committee. February 25,
2013.

8%57.S. Constitution. Article III, section 2, clause 2.

89628 1U.S.C. §1251(a).
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¢ The reason that there are so many lawsuits under the current system is that
America’s 158,000,000 voters are divided into 51 separate state-level elections.
In each presidential election, only a dozen-or-so states are close enough to
warrant campaigning by the presidential candidates (that is, within about eight
or fewer percentage points). Several of these battleground states frequently
end up being very close on Election Day, thereby inviting doubt, recounts, hair-
splitting lawsuits, and loss of confidence—even when there was no doubt at all
about which candidate won the nationwide popular vote.

¢ Note that opponents of the National Popular Vote Compact such as Save Our
States claim that the Compact will overwhelm the courts with litigation, while
the same people simultaneously claim that there is no means of adjudicating
disputes under the Compact.

MORE DETAILED ANSWER:
Sean Parnell, Senior Legislative Director of Save Our States, has said that, because of the
Compact:

“Lawyers would rush into state and federal courts seeking partisan
advantage.”s"

These words most accurately describe the current state-by-state winner-take-all
method of awarding electoral votes.

As UCLA Law Professor Richard L. Hasen and editor of the Election Law Blog wrote
in 2022:

“Election litigation rates in the United States have been soaring, with rates
nearly tripling from the period before the 2000 election compared to the post-
2000 period. In 2020, election litigation rates increased almost 26 percent over
rates in 2016.78%

In 2020, there were 64 lawsuits and numerous additional administrative proceedings
involving the presidential election. They were filed in eight closely divided battleground
states—Arizona, Georgia, Michigan, Minnesota, Nevada, New Mexico, Pennsylvania, and
Wisconsin. 399900

87Parnell, Sean. Opinion: Voting compact would serve Virginians badly. Virginia Daily Progress. August 9,
2020. https://dailyprogress.com/opinion/columnists/opinion-commentary-voting-compact-would-serve-vir
ginians-badly/article_10alclbd-2ca3-5c97-b46d-a4b15289062d.html

8% Hasen, Richard L. 2022. Research Note: Record Election Litigation Rates in the 2020 Election: An Aberra-
tion or a Sign of Things to Come? Election Law Journal: Rules, Politics, and Policy. February 22, 2022.
Pages 150-154. https://doi.org/10.1089/elj.2021.0050

89 0hio State University Moritz College of Law Case Tracker for the 2020 presidential election at https://elec
tioncases.osu.edu/case-tracker/?sortby=filing_date_desc&keywords=&status=all&state=all&topic=25

90 Danforth, John; Ginsberg, Benjamin; Griffith, Thomas B.; Hoppe, David; Luttig, J. Michael; McConnell, Mi-
chael W.; Olson, Theodore B.; and Smith, Gordon H. 2022. Lost, Not Stolen: The Conservative Case that
Trump Lost and Biden Won the 2020 Presidential Election. July 2022. https://lostnotstolen.org/


https://dailyprogress.com/opinion/columnists/opinion-commentary-voting-compact-would-serve-virginians-badly/article_10a1c1bd-2ca3-5c97-b46d-a4b15289062d.html
https://dailyprogress.com/opinion/columnists/opinion-commentary-voting-compact-would-serve-virginians-badly/article_10a1c1bd-2ca3-5c97-b46d-a4b15289062d.html
https://electioncases.osu.edu/case-tracker/?sortby=filing_date_desc&keywords=&status=all&state=all&topic=25
https://electioncases.osu.edu/case-tracker/?sortby=filing_date_desc&keywords=&status=all&state=all&topic=25
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In 2016, the courts considered ordering recounts in three states (Pennsylvania, Michi-
gan, and Wisconsin), and allowed a recount in one state (Wisconsin).

In 2000, the dispute over Florida’s 25 electoral votes was considered by:

e administrative proceedings by Florida election officials,
e state court proceedings in lower courts,

e state court proceedings in the Florida Supreme Court,

e federal court proceedings in lower federal courts, and

e proceedings in the U.S. Supreme Court.

The reason there are so many lawsuits under the current system is that America’s
158,000,000 voters are divided into 51 separate state-level elections.

In any given election year, a dozen-or-so states are close enough (say, 8 percentage
points or less) to give candidates a reason to campaign in those states. Several of these
battleground states frequently end up being very close on Election Day. For example:

¢ Biden’s win in the Electoral College in 2020 was decided by margins of 11,779
votes in Georgia, 10,457 in Arizona, and 20,682 in Wisconsin.?"!

e Trump’s win in the Electoral College in 2016 was decided by margins of 10,704
votes in Michigan, 22,748 in Wisconsin, and 44,292 in Pennsylvania.

¢ Bush’s win in the Electoral College in 2004 was decided by a margin of 118,601
votes in Ohio.

¢ Bush’s win in the Electoral College in 2000 was decided by a margin of 537
votes in Florida.

Recounts and hair-splitting legal disputes would have been far less likely if the law-
yers for the disgruntled loser had to surmount a nationwide margin such as:

e 7,052,711 votes in 2020
e 2,868,518 in 2016

e 4983775 in 2012

e 9549976 in 2008

e 3,012,179 in 2004

e 543,816 in 2000.

Note that Save Our States simultaneously argues that the National Popular Vote Com-
pact will overwhelm the courts and that there is no means of adjudicating disputes under
the Compact.

Sean Parnell, Senior Legislative Director of Save Our States, said in written testimony
to the Minnesota Senate Elections Committee on January 31, 2023:

“NPV provides no mechanism for resolving differences or disputes. ...
NPV’s failure to anticipate the conflict between the compact and RCV, and its
additional failure to provide any guidance or process for resolving this and

“1Biden’s margins in three additional states were also somewhat close in 2020, namely 33,596 votes in Ne-
vada, 80,555 in Pennsylvania, and 154,188 in Michigan.
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similar issues, makes it fatally flawed and dangerous to democracy.”""
[Emphasis added]

Trent England, Executive Director of Save Our States, joined Parnell in saying:

“Even if state officials knew or suspected that a state’s reported vote total was
incorrect, the compact offers no recourse.”” [Emphasis added]

9.33. MYTHS ABOUT ADJUDICATION OF THE CONSTITUTIONALITY
OF THE COMPACT

9.33.1. MYTH: The constitutionality of the Compact would not be decided until
after it is used.

QUICK ANSWER:

e Presidential candidates must know whether an upcoming election is to be
conducted on the current state-by-state winner-take-all basis or a nationwide
basis. Under the current system, candidates would only solicit votes in a dozen-
or-so closely divided states; however, they would solicit votes from every state
in the case of a nationwide vote.

e Challenges as to how an upcoming election is to be run—such as what districts
are to be used, which candidates will be on the ballot, and how electoral
votes are awarded—have historically been decided, by the courts, before the
election involved. This principle is illustrated by the constitutional challenges
to the method of awarding electoral votes that courts decided before the 1892
presidential election (when the constitutionality of the congressional-district
method of awarding electoral votes was litigated), before the 1968 election
(when the constitutionality of the winner-take-all rule was litigated), and before
the 2020 election (when the enforceability of state laws concerning faithless
presidential electors was litigated and when the constitutionality of the winner-
take-all rule was re-litigated). Moreover, the courts have generally rigorously
applied the doctrine of laches to reject challenges in which the plaintiff was
aware of the issue before the election, but waited until after the election results
were known to initiate litigation.

MORE DETAILED ANSWER:

Trent England, Executive Director of Save Our States, told a meeting at the Heritage Foun-
dation on May 19, 2021, that the system could be gamed by challenging the constitutional-
ity of the National Popular Vote Compact after the first election in which it is used.

2 Parnell, Sean. 2023. Save Our States Policy Memo: Ranked-Choice Voting vs. National Popular Vote.
January 27, 2023. https:/www.senate.mn/committees/2023-2024/3121_Committee_on_Elections/SF%20538
%20-%20Save%200ur%20States%20handout%20RCV%20vs%20NPV.pdf

93 England, Trent and Parnell, Sean. 2021. National Popular Vote Proposal Will Cause Chaos in the Courts.
Townhall. February 2, 2021. Note that both England and Parnell signed this article. https://townhall.com/co
lumnists/trentengland/2021/02/02/national-popular-vote-proposal-will-cause-chaos-in-the-courts-n2584075


https://www.senate.mn/committees/2023-2024/3121_Committee_on_Elections/SF%20538%20-%20Save%20Our%20States%20handout%20RCV%20vs%20NPV.pdf
https://www.senate.mn/committees/2023-2024/3121_Committee_on_Elections/SF%20538%20-%20Save%20Our%20States%20handout%20RCV%20vs%20NPV.pdf
https://townhall.com/columnists/trentengland/2021/02/02/national-popular-vote-proposal-will-cause-chaos-in-the-courts-n2584075
https://townhall.com/columnists/trentengland/2021/02/02/national-popular-vote-proposal-will-cause-chaos-in-the-courts-n2584075
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“Somebody sues after the election. They say ... ‘We think this somehow vio-
lates our rights as California voters.” And you could have one judge just strike
the compact down.”*** [Emphasis added]

In general, issues about how an election is to be conducted—such as which districts
are to be used, which candidates are on the ballot, and how electoral votes are awarded—
have historically been decided by the courts, before the election involved. In fact, the only
logical time to resolve such issues is before the election.

This principle is illustrated by the fact that challenges to the constitutionality of the
method of awarding electoral votes were decided by the courts before the 1892, 1968, and
2020 presidential elections.

1892 challenge to the congressional-district method of awarding electoral votes

In 1892, Michigan repealed its existing winner-take-all law and changed to a congressional-
district method of awarding the state’s electoral votes. In June 1892, the Michigan Supreme
Court upheld the constitutionality of that law. Opponents of the new law appealed to the
U.S. Supreme Court. Because the November 1892 presidential election was approaching,
the U.S. Supreme Court decided the case of McPherson v. Blacker on October 11, 1892—
that is, before Election Day. The U.S. Supreme Court upheld Michigan’s law.?%

1968 challenge to the state-level winner-take-all method of awarding electoral votes
Similarly, in 1968, the constitutionality of the state-level winner-take-all method of award-
ing electoral votes was challenged on equal protection grounds. The case of Williams v.
Virginia State Board of Elections was promptly heard by a three-judge federal court (the
usual type of judicial panel for hearing constitutional issues at the time). On July 16, 1968,
that court issued its decision upholding the winner-take-all method.?*® See section 2.15.4,
section 9.1.13, section 9.1.14, and section 9.25.

2018 challenge to the state-level winner-take-all method of awarding electoral votes
In 2018 (two years before the 2020 election), Equal Citizens, a non-profit organization
founded by Harvard Law Professor Lawrence Lessig, organized a coalition of law firms, or-
ganizations, academics, and others that brought lawsuits in Massachusetts, Texas, South
Carolina, and California, asking that federal courts declare existing state winner-take-all
laws unconstitutional.

9 England, Trent. 2021. Senator Jim Inhofe on the Value of the Electoral College. Heritage Foundation. May
19, 2021. Timestamp 49:16. https://www.heritage.org/election-integrity/event/virtual-senator-jim-inhofe-the
-value-the-electoral-college

99 McPherson v. Blacker. 146 U.S. 1 at 25. 1892.

W Williams v. Virginia State Board of Elections, 288 F. Supp. 622 - Dist. Court, ED Virginia 1968. This deci-
sion was affirmed by the U.S. Supreme Court at 393 U.S. 320 (1969) (per curiam).


https://www.heritage.org/election-integrity/event/virtual-senator-jim-inhofe-the-value-the-electoral-college
https://www.heritage.org/election-integrity/event/virtual-senator-jim-inhofe-the-value-the-electoral-college
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The four substantially similar lawsuits?"?*® were based on an equal protection claim
somewhat different from the 1968 case.

The lawsuits were heard by four federal district courts in the states involved. All four
district courts reached the same conclusion, namely that the state-by-state winner-take-all
method of awarding electoral votes is constitutional.

Equal Citizens then appealed each of the four adverse district-court decisions to the
appropriate U.S. Circuit Court of Appeals.

By mid-2020, each of the four appellate courts upheld the decisions reached by their
respective district courts. The U.S. Supreme Court declined to review the rulings of the
appellate courts. As a result, the 2020 presidential election was conducted under existing
winner-take-all laws.

2020 Supreme Court case about faithless electors
Faithless electors played a prominent and controversial role when the Electoral College
met on December 19, 2016 (section 3.7).

Litigation ensued after the election as to the power of the states to require presidential
electors to vote for the nominees of the political party that nominated the elector.

In the ensuing litigation, there was a conflict between the conclusions reached by the
U.S. Court of Appeals for the Tenth Circuit and the Washington State Supreme Court.

With the 2020 presidential election on the horizon, there was increasing concern that
unsettled questions concerning faithless electors might play a decisive role in the upcom-
ing election. A number of academic and political organizations filed briefs in the U.S. Su-
preme Court, urging it to hear and decide the issue before the 2020 election.

As a result, the U.S. Supreme Court heard the cases concerning faithless electors on
May 13, 2020. It issued its decision in Chiafalo v. Washington®® on July 6, 2020—thus set-
tling the question prior to Election Day. See section 3.7.8.

Doctrine of laches
As explained in Dobbs and Robert’s Law of Remedies, Damages, Equity, Restitution:

“Laches is unreasonable delay by the plaintiff in prosecuting a claim or pro-
tecting a right of which the plaintiff knew or should have known, and under
circumstances causing prejudice to the defendant.”*

97The Equal Citizens web site contains the complaints, briefs, and decisions in all four of these cases. See
https://equalvotes.us/legal-documents/

98 Lessig, Lawrence. 2018. Electoral College confusions. The Hill. October 31, 2018. https://thehill.com/blogs
/congress-blog/politics/413998-electoral-college-confusions?fbclid=IwAROrpdunHHcISOQZjf3ylauTqvdCr
wl4_oT9zssHqdYys5ved PEyCJxVIB8# WImgbFEI_n4.facebook

9 Chiafalo v. Washington. 140 S. Ct. 2316. (2020). https:/www.supremecourt.gov/opinions/19pdf/19-465_i4
25.pdf

90Dobbs, Dan B. and Roberts Captice L. 1993. Law of Remedies, Damages, Equity, Restitution. St. Paul, MN:
West Academic Publishing.


https://equalvotes.us/legal-documents/
https://thehill.com/blogs/congress-blog/politics/413998-electoral-college-confusions?fbclid=IwAR0rpdunHHcISOQ2jf3y1auTqvdCrwI4_oT9zssHqdYys5ve4PEyCJxVlB8#.W9mgbFEI_n4.facebook
https://thehill.com/blogs/congress-blog/politics/413998-electoral-college-confusions?fbclid=IwAR0rpdunHHcISOQ2jf3y1auTqvdCrwI4_oT9zssHqdYys5ve4PEyCJxVlB8#.W9mgbFEI_n4.facebook
https://thehill.com/blogs/congress-blog/politics/413998-electoral-college-confusions?fbclid=IwAR0rpdunHHcISOQ2jf3y1auTqvdCrwI4_oT9zssHqdYys5ve4PEyCJxVlB8#.W9mgbFEI_n4.facebook
https://www.supremecourt.gov/opinions/19pdf/19-465_i425.pdf
https://www.supremecourt.gov/opinions/19pdf/19-465_i425.pdf
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As UCLA Law Professor Richard L. Hasen and editor of the Election Law Blog ex-
plains concerning election litigation:

“laches ... prevent/[s] litigants from securing options over election administra-
tion problems.”"!!

In matters of election litigation, the courts generally apply the doctrine of laches to
reject challenges in which the plaintiff was aware of an issue before an election but waited
to see the election results before raising the issue in court. Thus, the only time to raise
such election challenges is before the election involved.

9.33.2. MYTH: Every state and federal court at every level will be bogged down
with litigation concerning the constitutionality of the Compact.

QUICK ANSWER:

e Litigation about the constitutionality of the National Popular Vote Compact
would most likely involve one case brought in one court (or be quickly
consolidated into one case).

MORE DETAILED ANSWER:
In speaking in opposition to the National Popular Vote Compact in Connecticut, State
Senator Michael McLachlan said during the Senate floor debate:

“You could make a fortune as a lawyer running around to states defending the
Electoral College, or in the case of NPV you could make a fortune trying to
make a fortune trying to defend that. ... This is going to be such a legal train
wreck that you can’t imagine how incredible that’s going to be. Just a legal train
wreck. Every state court, state Supreme Court, district courts, Supreme
Court is going to be bogged down with this discussion for years.””'? [Em-
phasis added]

Senator McLachlan’s concern about every state and federal court at every level being
“bogged down” is especially inapplicable to the National Popular Vote Compact, because
any legal challenge to it would, almost certainly, be initiated by an Attorney General from
a non-compacting state (arguing that the non-compacting state would be injured in some
way). In that event, the U.S. Constitution directs cases between states to one court:

“In all Cases affecting Ambassadors, other public Ministers and Consuls, and
those in which a State shall be Party, the Supreme Court shall have original
Jurisdiction.”** [Emphasis added]

91 Hasen, Richard L. 2005. Beyond the Margin of Litigation: Reforming U.S. Election Administration to Avoid
Electoral Meltdown. Washington and Lee Law Review. Volume 62, Issue 3. Summer 2005. https:/sch
olarlycommons.law.wlu.edu/cgi/viewcontent.cgi?article=1284&context=wlulr

92 Transcript of the floor debate on HB 5421 in Connecticut Senate. May 5, 2018. Page 32.

9137.S. Constitution. Article III, section 2, clause 2.


https://scholarlycommons.law.wlu.edu/cgi/viewcontent.cgi?article=1284&context=wlulr
https://scholarlycommons.law.wlu.edu/cgi/viewcontent.cgi?article=1284&context=wlulr
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In any event, even if more than one lawsuit were initiated, the litigation would be
quickly consolidated into one case.
Connecticut State Representative Daniel Fox observed:

“Litigation is a fact of life after any legislation is proposed ... as it is with any
other law or statute that’s passed by this body or others.”"

9.34. MYTHS ABOUT RECOUNTS

9.34.1.

MYTH: Recounts would be frequent under a national popular vote.

QUICK ANSWER:

Recounts in presidential elections would be far less likely to occur under a
national popular vote system than under the current state-by-state winner-take-
all method of awarding electoral votes.

The number of votes that are likely to be changed by a nationwide recount

can be estimated by standard statistical methods applied to historical data.
The result of such analysis is that the probability is very high (99.74%) that a
nationwide recount would change the initial winner’s lead by fewer than 24,294
votes in one direction or the other.

To say it another way, the probability is very low (0.26% or approximately one
chance in 369) that a nationwide recount would change the initial winner’s lead
by more than 24,294 votes.

Also, the probability is very high (99.74%) that only one nationwide presidential
election in 324 would be close enough to be reversed by a recount. That is, one
nationwide presidential election every 1,296 years would be close enough to be
reversed by a recount.

Recounts come to mind in connection with presidential elections only because
a few thousand votes in a handful of closely divided states regularly decide the
presidency under the current state-by-state winner-take-all system.

Incorrect statements about recounts are often based on misinformation as to
how rare recounts are in practice, how few votes are ever changed by recounts,
and how few recounts ever change the outcome of an election.

The myth that recounts would be frequent under a national popular vote is

one of many examples in this book of a criticism of the National Popular Vote
Compact where the Compact would be distinctly superior to the current state-
by-state winner-take-all method of awarding electoral votes.

94 Transcript of the floor debate on HB 5421 in Connecticut House of Representatives. April 26, 2018. Page 121.
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MORE DETAILED ANSWER:

Tara Ross, a lobbyist against the National Popular Vote Compact who works closely with
Save Our States, testified before the Alaska Senate:

“A direct election system ... would result in ... constant recounts.”””® [Empha-
sis added]

As we will show in this section, recounts would be far less likely to occur under a na-
tional popular vote system than under the current state-by-state winner-take-all method
of awarding electoral votes.

In fact, the probability is very high (99.74%) that only one nationwide presidential elec-
tion in 324 would be close enough to be reversed by a recount. That is, one nationwide
presidential election every 1,296 years would be close enough to be reversed by a recount.

Incorrect statements about recounts are often based on misinformation as to how
rare recounts are in practice, how few votes are ever changed by recounts, and how few
recounts ever change the outcome of an election.

Thus, we start the discussion of recounts with actual historical data about recounts.
The “Facts about recounts” section below will show that recounts:

* arerare;
e change very few votes; and
e rarely reverse the original outcome.

We then apply standard statistical methods to show that the probability is very high
(99.74%) that a nationwide recount would change the initial winner’s lead by fewer than
24,294 votes in one direction or the other.

To say it another way, the probability is very low (0.26% or approximately one chance
in 369) that a nationwide recount would change the initial winner’s lead by more than
24,294 votes.

Facts about recounts
FairVote has compiled historical data on elections® that shows that there have been 6,929
statewide general elections®” in the 24-year period from 2000 to 2023.

Table 9.45 shows the number of statewide general elections by year.

Table 9.46 shows the specific elective office or ballot proposition involved in the 6,929
statewide general elections between 2000 and 2023.

9150ral and written testimony presented by Tara Ross at the hearing of the Alaska Senate State Affairs Com-
mittee in February 2011.

9160tis, Deb. 2023. An Analysis of Statewide Elections Recounts 2000—2023. FairVote. https://fairvote.org/re
port/election-recounts-2023/. There is a spreadsheet with additional details at https://docs.google.com/spre
adsheets/d/1ZSpGgPk7tElu__dRC3ulb3czFFJ72BCsybygpnllorA/edit#gid=1833378664

N7FairVote defines a “statewide general election” as a state-level election that provides the opportunity for
all citizens—no matter where they live in the state—to vote for the same candidates or to vote on the same
ballot question. A majority of such elections occur in November of even-numbered years. However, some
elections occur in November of odd-numbered years, and some occur at other times (often the spring) of
both even-numbered and odd-numbered years. In addition, statewide ballot propositions sometimes ap-
pear on primary election ballots, and there are occasional special statewide general elections (e.g., recalls).
Note that a race for the U.S. House of Representatives is a “statewide general election” only if the state has
just one seat in the House.


https://fairvote.org/report/election-recounts-2023/
https://fairvote.org/report/election-recounts-2023/
https://docs.google.com/spreadsheets/d/1ZSpGqPk7tElu__dRC3ulb3czFFJ72BCsybygpn1IorA/edit#gid=1833378664
https://docs.google.com/spreadsheets/d/1ZSpGqPk7tElu__dRC3ulb3czFFJ72BCsybygpn1IorA/edit#gid=1833378664
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Table 9.45 The number of statewide  Table 9.46 The 6,929 statewide general elections

general elections 2000-2023 2000-2023 by type of election
Year Number of elections Number of statewide
2000 538 Office general elections
2001 52 President* 300
2002 554 U.S. Senator 421
2003 79 U.S. Representative 91
2004 448 Governor 317
2005 59 Lieutenant Governor 196
2006 598 Secretary of State 220
2007 70 Attorney General 262
2008 449 Treasurer 214
2009 40 Auditor 148
2010 708 Comptroller 56
2011 60 Public Service Commissioner 51
2012 419 Agriculture or Industries Commissioner 71
2013 46 Labor Commissioner 21
2014 511 Insurance Commissioner 56
2015 56 Public Lands Commissioner 29
2016 470 Tax Commissioner 7
2017 36 Corporation Commissioner 29
2018 523 Railroad Commissioner 14
2019 62 Public Utilities Commissioner 10
2020 453 Mine Commissioner 6
2021 67 Superintendent of Public Instruction 7
2022 559 or Education
2023 72 Board of Education or Governors 33
Total 6,929 University Regent 26
Trustee 10
Judicial positions and retention 1,762
Ballot questions 2,476
Other 26
Total 6,929

* Note that the recount of the presidential vote in Florida in 2000 shown
in the table was the automatic recount that was required by Florida law
and that was held shortly after Election Day. This mechanical recount
reduced Bush’s initial 1,784-vote lead by 1,247 to a 537-vote lead. This
mechanical recount did not involve a hand inspection of each ballot.
The Gore campaign subsequently requested a hand recount. This hand
recount was halted by the U.S. Supreme Court, thus leaving Bush’s 537-
vote statewide margin as the final result in Florida.

Table 9.47 shows the number of recounts by year.

There were only 36 recounts among the 6,929 statewide general elections during the
24-year period from 2000 to 2023.9'8

That is, the probability of a recount in a statewide general election is 1-in-192.

918Not all recounts are conducted because the apparent losing candidate believes that he or she has any real-
istic probability of reversing the outcome. Some states conduct automatic recounts that are triggered be-
cause the original difference between the top candidates is less than some specified percentage (often 0.1%
but sometimes as large as 0.5%) or some specified number of votes. The government pays for automatic
recounts. One reason that states conduct automatic recounts is to increase public confidence in elections.
Another reason is that recounts provide state officials and the public with the periodic opportunity to audit
the operation of the state’s election process.
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Table 9.47 The number of statewide recounts by year

Number of statewide Number

Year general elections of recounts
2000 538 5
2001 52

2002 554

2003 79

2004 448 6
2005 59 1
2006 598 3
2007 70

2008 449 2
2009 40 1
2010 708 3
2011 60 1
2012 419

2013 46 1
2014 511 4
2015 56

2016 470 1
2017 36

2018 523 3
2019 62

2020 453 2
2021 67 1
2022 559 2
2023 72

Total 6,929 36

Table 9.48 shows the change in the initial winner’s votes in the 36 statewide recounts
between 2000 and 2023. The recounts are listed in chronological order.

e Columns 1, 2, and 3 show the year, state, and race involved in the recount.

e (Column 4 shows whether the original result was upheld or reversed.

e Column 5 shows the total number of votes cast for the initial (pre-recount)
winner and the initial loser.

¢ Column 6 shows the initial winner’s lead over the initial loser.

¢ Column 7 shows the final (post-recount) winner’s lead over the final loser.

e Column 8 shows the change in the initial winner’s lead resulting from the
recount. In the case of a recount that does not reverse the original outcome,
anegative number in this column indicates that the initial winner’s lead was
reduced by the recount, and a positive number indicates that the initial winner’s
lead was increased by the recount. In the case of a recount that reversed the
original outcome, the number in this column will always be negative.
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Table 9.48 Change in the initial winner’s votes in all 36 recounts of statewide general
elections 2000-2023

Change
Effect of the Initial Final winner’s in initial

Year State Race recount Total votes winner’s lead lead winner’s votes
2000 CO Education Board Upheld 1,536,619 1,211 90 -1,121
2000 FL  President Upheld 5,816,486 1,784 537 -1,247
2000 MT  Public Instruction Upheld 63,080 64 61 -3
2000 WA  Secretary of State Upheld 2,137,677 10,489 10,222 -267
2000 WA  U.S. Senator Upheld 2,396,567 1,953 2,229 276
2004 AK U.S. Senator Upheld 289,324 9,568 9,349 -219
2004 AL  Amendment 2 Upheld 1,380,750 1,850 1,846 -4
2004 GA  Court of Appeals Upheld 414,484 348 363 15
2004 WA  Governor Reversed 2,742,567 261 129 -390
2004 WY  Amendment A* Upheld 218,433 858 803 -55
2004 WY  Amendment C Upheld 233,955 1,282 1,232 -50
2005 VA  Attorney General Upheld 1,941,449 323 360 37
2006 AL  Amendment Upheld 816,102 2,642 3,150 508
2006 NC Court of Appeals Upheld 1,539,190 3,416 3,466 50
2006 VT  Auditor Reversed 222,835 137 102 -239
2008 MN  U.S. Senator Reversed 2,422,965 215 225 -440
2008 OR Measure 53 Upheld 978,634 550 681 131
2009 PA  Superior Court Upheld 1,821,869 83,693 83,974 281
2010 AZ  Proposition 112 Upheld 1,585,522 128 194 66
2010 MN  Governor Upheld 1,829,620 8,856 8,770 -86
2010 NC Court of Appeals Upheld 1,079,980 5,988 6,655 667
2011 WI  Supreme Court Upheld 1,497,330 7,316 7,004 -312
2013 VA  Attorney General Upheld 2,207,389 165 907 742
2014 MO Amendment Upheld 996,249 2,067 2,375 308
2014 NC Supreme Court Upheld 2,474,117 5,427 5,410 =17
2014 NM  Public Lands Comm Upheld 499,330 656 704 48
2014 OR Initiative Upheld 1,506,176 802 837 35
2016 WI  President Upheld 2,785,823 22,177 22,748 571
2018 FL  Agriculture Comm Upheld 8,059,156 5,326 6,753 1,427
2018 FL  Governor Upheld 8,119,910 33,600 32,463 -1,137
2018 FL  U.S. Senator Upheld 8,188,978 12,600 10,033 -2,567
2020 GA  President Upheld 4,935,716 12,780 12,284 -496
2020 NC Supreme Court Upheld 5,391,556 416 401 -15
2021 PA Commonwealth Court Upheld 2,561,068 16,804 22,354 5,550
2022 AZ Attorney General Upheld 2,508,715 511 280 -231
2022 AZ  Public Instruction Upheld 2,502,987 8,967 9,188 221
Average 2,380,628 7,368 57

* The two entries for Wyoming in 2004 require explanation. In Wyoming, a constitutional amendment must be approved by a major-
ity of the total number of votes cast on Election Day—rather than a majority of those voting on the amendment. In other words,
failure to vote on a constitutional amendment is effectively a “no” vote. In November 2004, 245,789 votes were cast in Wyoming,
so the required majority to pass an amendment was 122,896. Thus, the outcome was determined by the difference between the
number of “yes” votes and 122,896 rather than the difference between the number of “yes” and “no” votes. Amendment A received
122,038 “yes” votes (and 96,792 “no” votes) in the initial count and was thus only 858 votes short of the 122,896 votes required
for passage. This small shortfall (0.3491% of 245,789) triggered an automatic recount of Amendment A. The recount of Amend-
ment A only changed 55 votes (0.0223% of 245,789). Thus, Amendment A was defeated—that is, the recount did not change the
outcome. Amendment C received 124,178 “yes” votes (and 110,169 “no” votes) in the initial count and was thus only 1,282 over
the 122,896 votes required for passage. This small overage (0.5216% of 245,789) triggered an automatic recount of Amendment
C. The recount of Amendment C changed 50 votes (0.0203% of the 245,789). Thus, Amendment C was passed—that is, the recount
did not change the outcome.
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Table 9.48 shows that recounts change very little:

¢ The outcome of the election was reversed in only three of the 36 recounts—that
is, only one in 12 recounts reversed the outcome. In other words, the outcome
of only one statewide general election in 2,309 was reversed by a recount.

e As one would expect, the initial winner gained votes in about half of the
recounts (17 of the 36) and lost votes in the others (as shown in column 8).

e As one would expect, after adding up the gains and losses, the average
change in the initial winner’s number of votes due to a recount is near-zero.
Specifically, it is 57 votes—a mere 0.002% of the average number of votes cast
in the recounted race (that is, 2,380,628, as shown in column 5). This 57-vote
change is a mere 0.8% of the initial winner’s average lead (that is, 7,368, as
shown in column 6).%%

¢ As one would expect, the average magnitude (absolute value) of the change
in the initial winner’s number of votes due to a recount is also near-zero.
Specifically, it is 551 votes—a mere 0.02% of the average number of votes cast
in the recounted race (that is, 2,380,628). This 551-vote change is also a small
fraction of the initial winner’s average lead (that is, 7,368).

The only three recounts that overturned the original outcome during the 24-year pe-
riod were of the:

e 2004 Governor’s race in Washington State, where the initial (pre-recount)
winner’s 261-vote lead became a 129-vote loss;

e 2006 state Auditor’s race in Vermont, where the initial winner’s 137-vote lead
became a 102-vote loss; and

e 2008 U.S. Senate election in Minnesota, where the initial winner’s 215-vote lead
became a 225-vote loss.

Not surprisingly, the initial winners’ leads in the recounts that overturned the out-
comes (261, 137, and 215, respectively) were all quite small in comparison to the average
lead of all the initial winners in the table (that is, 7,368, as shown in column 6).

In summary, in the 6,929 statewide general elections in the 24-year period between
2000 and 2023:

¢ There were only 36 recounts. That is, the probability of a statewide general-
election recount is 1-in-192.

¢ The average change in the initial winner’s vote count was 57 votes.

¢ Only 1-in-12 recounts reversed the original result.

99The average of the absolute values in column 1 is 551.
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Statistics of recounts

The distribution of the number of votes gained or lost by the initial winner as a result of a
statewide recount (that is, column 8 of table 9.48) can be characterized by two numbers—
the average (mean) and the standard deviation.

The standard deviation of a distribution (called “sigma” or “c”) is a widely used statisti-
cal measure of the amount of variation in a set of data. It is described in any elementary
textbook on statistics and in numerous tutorials.”® The standard deviation, o, of a set of
data can be easily computed by spreadsheet software, such as Excel.

The standard deviation of the distribution of changes in the initial winner’s number of
votes as a result of state-level recounts is 1,134 votes.

As previously mentioned, the average (mean) of the distribution of changes in the ini-
tial winner’s votes as a result of state-level recounts is 57 votes.

How many votes are likely to be changed by a nationwide recount?
Once we know the standard deviation and mean of distribution of changes produced by
state-level recounts, we can estimate the likely number of votes that would be changed if
51 state-level recounts were conducted—that is, if a nationwide recount were conducted.
The number of votes that are likely to be changed by a nationwide recount can be esti-
mated by standard statistical methods applied to data about actual recounts and the data
about popular-vote margins in presidential elections.
The results of this analysis are:

e The probability is very high (99.74%) that a nationwide recount would change
the initial winner’s lead by fewer than 24,294 votes in one direction or the other.

¢ The probability is very high (99.74%) that only one nationwide presidential
election in 324 would be close enough to be reversed by a recount. That is, the
outcome of only one nationwide presidential election in 1,296 years is likely to
be changed by a recount.

Details of the statistical analysis
This section explains how the above conclusion was reached.

The fundamental theorem of statistics (also known as the “Central Limit Theorem”)
provides a way of computing what is likely to happen when a statistical process (in this
case, a state-level recount) is repeated numerous times.

920For example, see Wikipedia at https://en.wikipedia.org/wiki/Standard_deviation#Interpretation_and_app
lication.


https://en.wikipedia.org/wiki/Standard_deviation#Interpretation_and_application
https://en.wikipedia.org/wiki/Standard_deviation#Interpretation_and_application
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The Central Limit Theorem tells us that the likely distribution of changes in the initial
winner’s number of votes resulting from 51 state-level recounts (that is, a national recount)
will be the familiar bell-shaped (Gaussian) curve.

In addition, the distribution of the changes in votes resulting from 51 state-level re-
counts is 8,098 votes. This number is obtained by multiplying 1,134 (the standard deviation
associated with one statewide recount) by the square root of 51 (the number of repetitions
of the process).

Figure 9.23 shows a Gaussian distribution with a standard deviation of 8,098 votes.

To simplify the explanation of this figure, we temporarily assume that the average
(mean) of the distribution is zero (when it is, in fact, 57 votes).

The numbers along the horizontal axis at the very bottom of this figure represent the
number of votes that the initial (pre-recount) winner would lose or gain as a result of 51
state-level recounts.

The horizontal axis ranges from three times the standard deviation of 8,098 (that is,
24,294) below the mean to three standard deviations above the mean. That is, the figure
focuses on a change of —24,294 votes (the initial winner losing that number of votes) to
24,294 votes (the initial winner gaining that number of votes).

The numbers above the number of votes on the horizontal axis correspond to the num-
ber of standard deviations. They range from three standard deviations below the mean
(—30, that is —24,294 votes) to three standard deviations above the mean (30, that is 24,294).

A key point about the Gaussian curve is that the area under the portion of the curve
lying above two points on the horizontal axis equals the probability that a nationwide
recount will change the number of votes between those two points on the horizontal axis.

For example, consider the portion of the Gaussian curve lying between —8,098 votes
and 8,098 votes on the horizontal axis—that is, between one standard deviation below the

0.4 1
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—24,294 -16,196 -8,098 0 8,098 16,196 24,294

Figure 9.23 Probability that a nationwide recount changes a particular number of votes (assuming
an illustrative mean of 0)



Chapter 9—Section 9.34.1. | 1043

mean (zero) and one standard deviation above the mean. This portion of the curve consti-
tutes approximately two-thirds of the area under the Gaussian curve. This tells us that the
probability is approximately two-thirds that the initial winner’s change in votes due to a
nationwide recount will range between —8,098 and 8,098 votes (that is, within one standard
deviation on either side of the mean).

Now consider the portion of the Gaussian curve lying between —-24,294 votes and
24,294 votes (that is, three standard deviations on either side of the mean). This portion of
the curve constitutes 99.74% of the area under the curve. This tells us that the probability
is 99.74% that the initial winner’s change in votes due to a nationwide recount will range
from 24,294 votes to 24,294 votes.

Note that there is only a tiny probability that a recount will change more than 24,294
votes in one direction or the other. Specifically:

¢ The portion of the Gaussian curve to the left of -3¢ accounts for 0.13% of the
area under the Gaussian curve. In other words, there is a probability of 0.13%
that a recount will subtract more than 24,294 votes from the initial winner’s
lead.

e The portion of the Gaussian curve to the right of +3c accounts for the remaining
0.13% of the area under the curve. That is, there is a probability of 0.13% that a
recount will add more than 24,294 votes to the initial winner’s lead.

Taken together, 0.26% of the area under this curve lies outside of the range between
—30 and 3o.

A probability of 0.26% corresponds to a chance of 1-in-369.

To put it another way, it is very unlikely (a chance of only 1-in-369) that a nationwide
recount will change the initial winner’s lead by more than 24,294 votes in one direction or
the other.

The above discussion about the previous figure assumed, for simplicity, that the mean
of the distribution was zero. That is, the previous figure did not reflect the impact of the
near-zero change (57 votes) in the initial winner’s number of votes for each recount.

We now make the calculation more precise by considering the impact of the 57 votes.

The average (mean) change in votes resulting from conducting 51 state-level recounts
is simply 51 times the average change (57 votes) resulting from one recount—namely 2,907
votes.

Figure 9.24 shows a Gaussian distribution with a standard deviation of 8,098 votes and
amean of 2,907 votes.

This figure shows that the probability is 99.74% that the change in the initial winner’s
lead after a nationwide recount would be between:

e -21,387—that is, the mean (2,907) minus three standard deviations (8,098) and
e +27,201—that is, the mean (2,907) plus three standard deviations (8,098).
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Figure 9.24 Probability that a nationwide recount changes a particular number of votes (with actual
mean of 2,907)

Statistics about the winning margins in presidential elections
Table 9.49 shows the national popular vote for the Republican and Democratic presidential
nominees for the nine elections between 1988 and 2020.%%

Column 4 shows the difference in the number of votes between the Republican nomi-
nee and Democratic nominee—the “R-D lead.”

Table 9.49 The national popular vote for President 1988-2020

Election Republican Democrat R-D lead in votes R-D lead as a percentage
1988 48,886,097 41,809,074 7,077,023 7.80%
1992 39,103,882 44,909,326 -5,805,444 -6.91%
1996 39,198,755 47,402,357 -8,203,602 -9.47%
2000 50,460,110 51,003,926 -543,816 -0.54%
2004 62,040,611 59,028,432 3,012,179 2.49%
2008 59,934,814 69,456,898 -9,522,084 -7.36%
2012 60,930,782 65,897,727 -4,966,945 -3.92%
2016 62,985,134 65,853,652 -2,868,518 -2.23%
2020 74,215,875 81,268,586 -7,052,711 -4.54%
Total 497,756,060 526,629,978

Average -3,208,213 -2.74%

As can be seen from the table, the mean (average) of the R-D leads in the 1988-2020
period was —3,208,213 votes.

The standard deviation of this distribution is 5,176,137 votes.

Figure 9.25 is a Gaussian distribution with a mean of —3,208,213 votes and a standard
deviation of 5,176,137 votes.

921 Between 1988 and 2020, the United States has been in an era of close presidential elections, as discussed in
section 1.1.2.
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Figure 9.25 Probability that a nationwide presidential election produces various R-D leads in terms
of number of votes

Probability that a nationwide recount would change the outcome

of a presidential election

We now have the two pieces of information necessary to calculate the probability that a
nationwide recount would reverse the outcome of a presidential election:

e statistics about the changes in the initial winner’s lead due to a nationwide
recount, and
e statistics about the popular-vote leads in recent presidential elections.

Specifically, we now know that a nationwide recount would likely only affect tens of
thousands of votes, whereas the winner’s nationwide lead in a presidential election ordi-
narily ranges over many millions of votes.

Thus, if the initial winner’s lead is in the millions, it is very unlikely that a nationwide
recount will reverse the result.

The laws of statistics give us a way to translate this intuition into a precise calculation
of the probability that a nationwide recount will reverse the outcome.

Table 9.50 is based on the Gaussian distribution with a mean of —-3,208,213 and a stan-
dard deviation of 5,176,137 shown in the previous figure.

e (Column 1 shows various R-D leads that might occur. For example, an R-D lead
of —18,736,624 corresponds to a Democratic landslide (a negative three-sigma
event). An R-D lead of +12,320,198 corresponds to a Republican landslide (a
positive three-sigma event).

e (Column 2 restates the number of votes shown in column 1 in terms of sigma
(the standard deviation).

e (Column 3 is the height of the Gaussian curve for a given R-D lead.

¢ Column 4 provides a way to calculate the area under a selected portion of the
Gaussian curve. The number in this column is the cumulative probability (area
under the curve). The difference between two entries in this column is the area
under a particular portion of the Gaussian curve—that is, it is the probability
that the R-D lead in a presidential election lies between two selected values.
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Table 9.50 Probability that a nationwide presidential election
produces various R-D leads in terms of number of votes

R-D lead Sigma Height of Gaussian curve  Cumulative probability
-18,736,624 -3.0 0.004 0.00135
-13,560,487 -2.0 0.054 0.02275
-8,384,350 -1.0 0.242 0.15866
-3,208,213 0.0 0.399 0.50000
-24,294 0.61511 0.330 0.73076
0 0.61981 0.329 0.73231
24,294 0.62450 0.328 0.73385
1,967,924 1.0 0.242 0.84134
7,144,061 2.0 0.054 0.97725
12,320,198 3.0 0.004 0.99865

For example, consider the first and fourth rows of column 4 of this table. These rows
correspond to an R-D lead of between —18,736,624 votes (three standard deviations below
the mean) and —3,208,213 votes (the mean). The difference between the cumulative prob-
abilities in column 4 is the area under the portion of the curve for this range of votes. This
difference is 0.49865. That tells us that there is a 49.865% probability that the R-D lead lies
between —18,736,624 votes and —3,208,213 votes.

Now consider the red-colored row of table 9.50. An R-D lead of 0 corresponds to a tie in
the national popular vote. A nationwide tie occurs at the 0.61981 point on the sigma scale.

Recall that the probability is very high (99.74%) that a nationwide recount would
change the initial winner’s lead by fewer than 24,294 votes in one direction or the other.

In other words, if a nationwide recount is going to overturn the result of a nationwide
election, the initial winner’s R-D lead must be, for all practical purposes, within 24,294
votes of a nationwide tie.

The green-colored row in the table represents an R-D lead of —24,294 votes and cor-
responds to a sigma of 0.61511.

The blue-colored row in the table represents an R-D lead of 24,294 votes and corre-
sponds to a sigma of 0.62450.

Figure 9.26 highlights the critical area between an R-D lead of —24,294 votes and
24,294 votes.

The area under the (very tiny) portion of the Gaussian curve between the green-col-
ored vertical line and the blue-colored vertical line in the figure is the probability that the
R-D lead in a presidential election is between —24,294 votes and 24,294 votes. This area
under this portion of the curve is the difference in cumulative probabilities shown in col-
umn 4 of the green-colored row and the blue-colored row—that is, the difference between
0.73385 and 0.73076, namely 0.00309. That is, the probability that the R-D lead is between
-24,294 votes and 24,294 votes is 0.309% or 1-in-324.

In other words, the probability is very high (99.74%) that a nationwide recount would
reverse the outcome of one presidential election in 324.

In the context of presidential elections that occur every four years, a probability of
1-in-324 corresponds to one presidential election in 1,296 years.
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Figure 9.26 Probability that a nationwide election produces a R-D lead of between 24,294 votes in
favor of the Democratic nominee and 24,294 votes in favor of the Republican nominee. Note that this
figure was inadvertently omitted from the first printing of this edition of this book.

To put it another way, the probability is very high (99.74%) that a nationwide recount
would not change the outcome of 323 presidential elections out of 324.

Probability that a nationwide recount would have changed the national popular vote
winner in 2000

The question arises as to whether a nationwide recount would have been likely to change
the national popular vote winner in 2000.

The 2000 presidential election was the closest election in terms of the national popu-
lar vote between 1988 and 2020, as shown in table 9.49. The R-D lead in that election was
—b43,816 votes. That is, Al Gore led George W. Bush by 543,816 popular votes nationwide.

Recall that we determined above that the probability is very high (99.74%) that the
initial winner’s lead would be changed by fewer than 24,294 votes in one direction or the
other by a nationwide recount.

Therefore, the probability would be 99.74% that Gore’s lead would be changed by fewer
than 24,294 votes in one direction or the other by a nationwide recount—that is, Gore’s
lead would end up between 519,522 votes and 568,110 after a nationwide recount.

In short, it is very unlikely that a recount would change the outcome of an elec-
tion when the initial (pre-recount) winner has a lead as large as 543,816 popular votes
nationwide.

Figure 9.27 is a visualization of the conclusion that a nationwide recount of the 2000
election would not have come close to changing the outcome of the election. Even aloss of
24,294 votes would not have closed the gap.

¢ An R-D lead of 0 votes (that is, a nationwide tie) is represented by the red
horizontal line located at a sigma of 0.61981.

¢ Gore starts with a pre-recount R-D lead of —543,816 votes—represented by a
black horizontal line located at a sigma of 0.51475.
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¢ The horizontal blue line at 0.51944¢ represents an R-D lead of —519,522 votes—
that is, Gore’s lead was reduced by 24,294 votes due to the recount.

¢ The horizontal green line at —0.51005¢ represents an R-D lead of —-568,110
votes—that is, Gore’s lead was increased by 24,294 votes due to the recount.

0 4 J— R-D lead of —568,110 votes
: \ R-D lead of —543,816 votes (0.520)

R-D lead of —-519,522 votes

Nationwide tie (0.620)
03+ K
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18,736,624 -13,5660,487 -8,384,350 -3,208,213 1,967,924 7,144,061 12,320,198

Figure 9.27 Likely result of a nationwide recount in 2000

Probability that a nationwide recount would change the outcome of a presidential
election expressed as percentages
The calculations above were based on the number of votes that are likely to be changed by
arecount in a presidential election.
Table 9.51 shows the percentage change in the initial winner’s votes in all 36 recounts
of statewide general elections between 2000 and 2023.
e Columns 1, 2, 3, and 4 are the same as in table 9.48.
e Column 5 shows the total number of votes for the initial (pre-recount) winner
and the runner-up.
e Column 6 shows the change in the initial winner’s lead resulting from the
recount. This is the same information that appears in column 7 of table 9.48.
e Column 7 shows the change in the initial winner’s lead resulting from the
recount (column 6) as a percentage of the vote total (column 5).

As can be seen from column 7 of the table, the average (mean) of the distribution of
percentage changes in the initial winner’s vote is 0.00146% (that is, 0.0000146 of the total
vote).

The standard deviation of the distribution of percentage changes in the initial winner’s
vote is 0.0485% (that is, 0.000485).

The average (mean) deviation of the distribution of the percentage changes in votes
resulting from 51 statewide recounts (that is, a nationwide recount) is 51 times 0.00146%—
that is, 0.0745%.
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Table 9.51 Percentage change in the initial winner’s votes in all 36 recounts of statewide
general elections 2000-2023

Effect Change Percentage

of the in initial change in initial

Year State  Race recount Total votes winner’s lead  winner’s votes
2000 CcO Education Board Upheld 1,536,619 -1,121 -0.0730%
2000 FL President Upheld 5,816,486 -1,247 -0.0214%
2000 MT Public Instruction Upheld 63,080 -3 -0.0048%
2000 WA Secretary of State Upheld 2,137,677 -267 -0.0125%
2000 WA U.S. Senator Upheld 2,396,567 276 0.0115%
2004 AK U.S. Senator Upheld 289,324 -219 -0.0757%
2004 AL Amendment 2 Upheld 1,380,750 -4 -0.0003%
2004 GA Court of Appeals Upheld 414,484 15 0.0036%
2004 WA Governor Reversed 2,742,567 -390 -0.0142%
2004 WY Amendment A Upheld 218,433 -55 -0.0252%
2004 WY Amendment C Upheld 233,955 -50 -0.0214%
2005 VA Attorney General Upheld 1,941,449 37 0.0019%
2006 AL Amendment Upheld 816,102 508 0.0622%
2006 NC Court of Appeals Upheld 1,539,190 50 0.0032%
2006 VT Auditor Reversed 222,835 -239 -0.1073%
2008 MN U.S. Senator Reversed 2,422,965 -440 -0.0182%
2008 OR Measure 53 Upheld 978,634 131 0.0134%
2009 PA Superior Court Upheld 1,821,869 281 0.0154%
2010 AZ Proposition 112 Upheld 1,585,522 66 0.0042%
2010 MN Governor Upheld 1,829,620 -86 -0.0047%
2010 NC Court of Appeals Upheld 1,079,980 667 0.0618%
2011 WiI Supreme Court Upheld 1,497,330 -312 -0.0208%
2013 VA Attorney General Upheld 2,207,389 742 0.0336%
2014 MO Amendment Upheld 996,249 308 0.0309%
2014 NC Supreme Court Upheld 2,474,117 =17 -0.0007%
2014 NM Public Lands Comm Upheld 499,330 48 0.0096%
2014 OR Initiative Upheld 1,506,176 35 0.0023%
2016 Wi President Upheld 2,785,823 571 0.0205%
2018 FL Agriculture Comm Upheld 8,059,156 1,427 0.0177%
2018 FL Governor Upheld 8,119,910 -1,137 -0.0140%
2018 FL U.S. Senator Upheld 8,188,978 -2,567 -0.0313%
2020 GA President Upheld 4,935,716 -496 -0.0100%
2020 NC Supreme Court Upheld 5,391,556 -15 -0.0003%
2021 PA Commonwealth Court Upheld 2,561,068 5,550 0.2167%
2022 AZ Attorney General Upheld 2,508,715 -231 -0.0092%
2022 AZ Public Instruction Upheld 2,502,987 221 0.0088%
Average 2,380,628 57 0.00146%

The standard deviation of the distribution of the percentage changes in votes result-
ing from a nationwide recount would, according to the Central Limit Theorem, be 0.0485%
times the square root of 51—that is, 0.346%.

The average percentage R-D lead for the nine presidential elections between 1988
and 2020 is —2.74%, as shown in table 9.49. The standard deviation of this distribution of
percentages is 5.08%.
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9.34.2. MYTH: The Compact should be opposed, because it might not be
possible to conduct a recount in every state.

QUICK ANSWER:

e Under the current system for electing the President, a timely recount of
presidential ballots is usually not obtainable during the brief 42-day period
between Election Day and the Electoral College meeting in mid-December.
There have been numerous examples, under the current system, where a
recount was requested, but never conducted, in closely divided states that
decided presidential elections. Most famously, supporters of George W. Bush
were able to use the courts to thwart a hand recount of his slender 537-popular-
vote lead in the decisive state of Florida in 2000. In 2004, attempts to obtain a
recount in the decisive state of Ohio were unsuccessful. In 2016, requests to
obtain recounts in two of that election’s three decisive states (Michigan and
Pennsylvania) were successfully blocked in court by the candidate who was
in the lead. In 2020, the results of six closely divided states were vigorously
disputed, but a statewide recount was conducted in only one state—Georgia.

e The difficulty of obtaining a timely recount of a presidential election in the brief
42-day period between Election Day and the Electoral College meeting could
theoretically be addressed by streamlining state recount laws in all 50 states
and the District of Columbia. However, few legislatures have revised their
recount laws in the two decades since the dispute over the never-held hand
recount in Florida in 2000. A more practical approach would be for Congress
to pass a federal law guaranteeing presidential candidates the right to a timely
recount.

e There is unlikely to ever be a need to conduct a nationwide recount under the
National Popular Vote Compact. The probability is very high (99.74%) that only
one presidential election in 324 (that is, once in 1,296 years) would be close
enough that a nationwide recount could overturn the result (as demonstrated
in section 9.34.1). Indeed, there would be considerably less need for a recount
in a nationwide election than under the current state-by-state winner-take-all
method of awarding electoral votes.

e The fact that a recount might not be obtainable in every state is one of many
examples in this book of a criticism aimed at the National Popular Vote
Compact where the criticism also applies to the current system. In fact, given
that a recount would almost never be needed under the Compact (section
9.34.1), the Compact is arguably superior to the current system in this respect.

MORE DETAILED ANSWER:
Tara Ross, a lobbyist against the National Popular Vote Compact who works closely with
Save Our States, has criticized the National Popular Vote Compact by saying:

“States have different criteria for what does (or does not) trigger recounts
within their borders. ... What if the national total is close—close enough to
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warrant a recount—but a recount can’t be conducted because the mar-
gins in individual states were not close?”*? [Emphasis added]

Sean Parnell, the Senior Legislative Director of Save Our States, has written that in a
nationwide election for President:

“Some states would conduct recounts, while others would not.”*

In fact, the ability to obtain a recount of a presidential vote “close enough to warrant
arecount” is largely an illusion under the current system.

Indeed, there have been far more instances of a presidential-vote recount being re-
quested than conducted.

In 2000, attempts to get a hand recount of George W. Bush’s slender 537-vote margin
of victory in the decisive state of Florida were challenged by the Bush campaign and suc-
cessfully blocked by the U.S. Supreme Court.??* Given this tiny 537-vote lead, if there ever
was an election that warranted a recount, it was the presidential race in Florida in 2000.

In 2004, attempts to obtain a recount of the presidential vote in the decisive state of
Ohio were unsuccessful.?®

In 2016, attempts to obtain recounts of the three decisive states were successfully
blocked in court in two of these three states (that is, Michigan and Pennsylvania). Only
Wisconsin conducted a recount.®?¢

In 2020, 64 lawsuits were filed in six closely divided states (Arizona, Georgia, Michi-
gan, Nevada, Pennsylvania, and Wisconsin) disputing the election.”?” However, there was a
statewide recount for President in only one state—Georgia.??®

Time is a major factor when it comes to recounting a presidential election.

It is not that a statewide recount takes much time (as discussed in detail in section

922Written testimony submitted by Tara Ross to the Delaware Senate in June 2010.

9 Parnell, Sean. Opinion: Voting compact would serve Virginians badly. Virginia Daily Progress. August
9, 2020. https:/dailyprogress.com/opinion/columnists/opinion-commentary-voting-compact-would-serve-
virginians-badly/article_10alclbd-2ca3-5c97-b46d-a4b15289062d.html

924Reagan, Robert Timothy; Margaret S. Williams; Leary, Marie; Borden, Catherine R.; Snowden, Jessica L.,
Breen, Patricia D., and Jason A. Cantone. 2023. The 2000 Election of the President. Emergency Election
Litigation in Federal Courts: From Bush v. Gore to COVID-19. Washington, DC: Federal Judicial Cen-
ter. Pages 1266-1273. https://www.fjc.gov/sites/default/files/materials/55/Emergency-Election-Litigation-in
-Federal-Courts.pdf

9% Reagan, Robert Timothy; Margaret S. Williams; Leary, Marie; Borden, Catherine R.; Snowden, Jessica L.,
Breen, Patricia D., and Jason A. Cantone. 2023. Complete Ohio 2004 Presidential Recount. Emergency
Election Litigation in Federal Courts: From Bush v. Gore to COVID-19. Washington, DC: Federal Judi-
cial Center. Pages 1257-1260. https://www.fjc.gov/sites/default/files/materials/55/Emergency-Election-Litig
ation-in-Federal-Courts.pdf

926In the 2026 Wisconsin presidential recount, Trump increased his initial margin by 131 votes. Trump gained
844 votes (from 1,404,440 to 1,405,284), and Clinton gained 713 (from 1,381,823 to 1,382,536).

927 A survey of the 64 lawsuits in the six states (Arizona, Georgia, Michigan, Nevada, Pennsylvania, and Wis-
consin) may be found in Danforth, John; Ginsberg, Benjamin; Griffith, Thomas B.; Hoppe, David; Luttig,
J. Michael; McConnell, Michael W.; Olson, Theodore B.; and Smith, Gordon H. 2022. Lost, Not Stolen: The
Conservative Case that Trump Lost and Biden Won the 2020 Presidential Election. July 2022. https://los
tnotstolen.org/

928 A recount of two counties in Wisconsin was conducted in 2020.


https://dailyprogress.com/opinion/columnists/opinion-commentary-voting-compact-would-serve-virginians-badly/article_10a1c1bd-2ca3-5c97-b46d-a4b15289062d.html
https://dailyprogress.com/opinion/columnists/opinion-commentary-voting-compact-would-serve-virginians-badly/article_10a1c1bd-2ca3-5c97-b46d-a4b15289062d.html
https://www.fjc.gov/sites/default/files/materials/55/Emergency-Election-Litigation-in-Federal-Courts.pdf
https://www.fjc.gov/sites/default/files/materials/55/Emergency-Election-Litigation-in-Federal-Courts.pdf
https://www.fjc.gov/sites/default/files/materials/55/Emergency-Election-Litigation-in-Federal-Courts.pdf
https://www.fjc.gov/sites/default/files/materials/55/Emergency-Election-Litigation-in-Federal-Courts.pdf
https://lostnotstolen.org/
https://lostnotstolen.org/
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9.34.2). The problem is that legal maneuvering over whether to conduct a recount and other
procedural issues consume some or all of the available time.

The U.S. Constitution requires that the Electoral College meet on the same day
throughout the country—thus creating an immovable deadline for completing a recount.
Article II, section 1, clause 4 states:

“The Congress may determine the Time of chusing the Electors, and the Day on
which they shall give their Votes; which Day shall be the same throughout
the United States.” [Emphasis added]

The date for the Electoral College meeting is specified in section 7 of the Electoral
Count Reform Act of 2022 as the first Tuesday after the second Wednesday in December."?

In 1845, Congress established the Tuesday after the first Monday in November as the
uniform nationwide day for appointing presidential electors—that is, Election Day. That
date was retained in the Electoral Count Act of 1887 and the Electoral Count Reform Act
of 2022 and is currently codified as section 1 of title 3 of the U.S. Code.

Thus, there are 42 days between Election Day and the date for the Electoral College
meeting under current federal law. In 2024, Election Day is Tuesday, November 5, and the
Electoral College meeting is Tuesday, December 17, 2024.

Because of this constitutional provision, all counting, pre-recount litigation, recount-
ing, and post-recount litigation must be conducted so as to reach a final conclusion prior to
the uniform nationwide date for the Electoral College meeting in mid-December.

These constitutional and statutory provisions, of course, apply equally to both the
current state-by-state winner-take-all system of electing the President and the National
Popular Vote Compact.

There are three practical reasons why the time available for conducting a recount of a
presidential election is less than 42 days.

First, federal law diminishes the already-brief 42-day period by requiring each state
to certify its popular-vote count within six days before the Electoral College meeting (the
Safe Harbor Day). There are sound reasons for this six-day period. However, because of
this six-day period, only 36 days are available between Election Day and the Safe Harbor
Day.”®

Second, more importantly, as the word “recount” implies, there cannot be a recount
until there is a count.

Thus, an aggrieved presidential candidate cannot even begin the process of requesting
a recount until after the official initial count is completed and certified.

It is true that unofficial vote counts are generally available from virtually every pre-
cinct in the country on Election Night or very shortly thereafter. However, various tasks
must be performed before a state completes the official initial count.

The total number of days required to complete the official initial count varies by state,
and depends on numerous factors determined by state law, including:

929The Electoral Count Reform Act of 2022 (United States Code. Title 3. Section 7) is found in appendix B of
this book.

90In 2024, Election Day is Tuesday, November 5. The Safe Harbor Day is Wednesday, December 11. The Elec-
toral College meeting date is Tuesday, December 17.
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e whether pre-processing of mail-in ballots (i.e., verifying that the voter is
registered and verifying the voter’s signature) may occur before Election Day,
while the polls are open during Election Day, or only after Election Day;

e whether actual counting of mail-in ballots may occur before Election Day, while
the polls are open during Election Day, or only after Election Day;

¢ whether mail-in ballots may be counted if they are received within a certain
number of days after Election Day (provided, of course, that they are
postmarked by Election Day);

e whether there is an extended deadline for receiving and counting military or
overseas ballots;

¢ how much time is allowed by the state to validate, adjudicate, and cure
provisional ballots; and

¢ how much time, if any, is allowed to cure correctable errors that are identified
in provisional ballots.

After all ballots are counted at the local level, official documents certifying the local
count must be delivered to the official or body designated by state law. Then, the desig-
nated official or body adds the local counts together and certifies the result as the initial
statewide count.

A few states (New Hampshire, Oklahoma, South Dakota, and Vermont) routinely com-
plete their official initial account very quickly—sometimes within a week after Election
Day. However, most states take several weeks.

The amount of delay is illustrated by the 2012 election. In that year, the Electoral Col-
lege meeting was on December 18, and the Safe Harbor Day was December 12.

e Nine of the 12 battleground states of 2012%! completed their official initial
presidential count on or after November 29—thus leaving less than two weeks
before the Safe Harbor Day.

e Two of the 12 battleground states did not complete their official initial
presidential count until December 10—thus leaving only two days.

¢ One of the 12 battleground states did not complete its official initial presidential
count until December 12—thus leaving no time at all.

Third, once the official initial count is completed and certified, the aggrieved can-
didate’s request for a recount will almost inevitably be challenged by the candidate who
is leading in the initial count. Such challenges often start at the administrative level but
quickly find their way into either state or federal court—and sometimes both. And, of
course, each administrative and judicial ruling may be appealed to various higher courts.
A decision at the highest state court can often then be appealed to the federal courts. Law-
yers for whichever candidate is leading initially are skilled at raising hair-splitting legal
questions that generate delay and eventually run out the clock.

Fourth, even if the aggrieved candidate’s request for a recount is granted, it may be
impossible to obtain a recount in a presidential election matter because of other hurdles
and delays built into the existing state recount laws.

91 See section 1.2.3 for the list of the 12 battleground states of 2012.
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One of the reasons that a recount of a presidential election is unobtainable in practice
is that state recount laws were written with state and local offices primarily in mind. For
state and local offices, there is no time pressure analogous to the U.S. Constitution’s im-
movable requirement that the Electoral College meet on the same specified day in each
State.

Indeed, recounts and associated legal challenges in races for offices other than Presi-
dent often meander on for months after Election Day. For example, the November 2008
Senate contest between Al Franken and Norm Coleman was not finally decided until June
20, 2009.932

The situation in Ohio in 2004 illustrates the legal difficulties for recounting or contest-
ing a presidential election after the official initial count.

In Ohio in 2004, there were more than 150,000 provisional ballots. George W. Bush’s
final margin in the state was 118,601.9%

Senator John Kerry recognized that historically about two-thirds of provisional bal-
lots are typically judged to be valid. That is, it was likely that about 100,000 of these provi-
sional ballots would eventually be accepted. Kerry also knew, based on historical voting
patterns in Ohio, that he was likely to win the eventually accepted provisional ballots by,
at the most, a 57%—-43% margin. That is, Kerry knew that he would be able, at best, to eke
out only about a 14,000-vote margin over Bush from the provisional ballots.

Accordingly, based on Bush’s six-digit margin on Election Night and the known statis-
tics concerning provisional ballots, Kerry conceded on the day after Election Day.

However, suppose Bush’s apparent Election Night margin had been in the neighbor-
hood of 14,000.

At that point, the many practical problems in Ohio’s existing laws concerning recounts
and contests would have come into play to frustrate the completion of a recount before the
Electoral College meeting.

Professor Danial Tokaji of the Michael E. Moritz College of Law at Ohio State Univer-
sity identified some of the difficulties associated with trying to conduct a potential recount
or contest for President in Ohio:

“There is no specific Ohio statute addressing a contest in a presidential elec-
tion. Presumably, the generally applicable election contest procedure described
above would apply. The Ohio statutory scheme, however, makes no reference to
the federal statutes governing presidential election contests. This could prove
problematic. Under the ‘safe harbor’ provision of 3 U.S.C. § 5, Ohio must reach a
final determination of election controversies within 35 days of the presidential
election. A quick review of Ohio’s election contest procedure illustrates the
problem. A contestor must file the petition within 15 days of the elec-
tion results being certified (assuming no automatic or requested recount).

932 Wikipedia. 2008 United States Senate election in Minnesota/ Accessed July 13, 2024. https://en.wikipedia
.org/wiki/2008_United_States_Senate_election_in_Minnesota#: ~:text=After%20all%20the%20votes%20we
re,called%20the%20election%20for%20Coleman.

933 Langley, Karen and McNulty, Timothy. Verifying provisional ballots may be key to election. Pittsburgh Post-
Gazette. August 26, 2012.


https://en.wikipedia.org/wiki/2008_United_States_Senate_election_in_Minnesota#:~:text=After%20all%20the%20votes%20were,called%20the%20election%20for%20Coleman
https://en.wikipedia.org/wiki/2008_United_States_Senate_election_in_Minnesota#:~:text=After%20all%20the%20votes%20were,called%20the%20election%20for%20Coleman
https://en.wikipedia.org/wiki/2008_United_States_Senate_election_in_Minnesota#:~:text=After%20all%20the%20votes%20were,called%20the%20election%20for%20Coleman
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R.C. 3515.09. Presumably, a contest concerning presidential electors involves a
“statewide office” requiring the petition to be filed with the Chief Justice. See
R.C. 3515.08. The court must then set the hearing within the 15-to-30-day
window of R.C. 3515.10. Even without considering the time delay from elec-
tion day to certification of results, meeting the 35-day safe harbor provision is
doubtful. Add to this mix the uncertainty of the 40-day deposition period
of R.C. 3515.16 if the contest is “in the supreme court.” Further consider the
effect of an appeal—if possible—and the 20-day appellate filing window.
Following the Ohio statutory scheme makes compliance with 3 U.S.C.
§ 5 unlikely.”?** [Emphasis added]

The bottom line is that the presidential candidate who is leading in the initial count
will usually be able to use existing statutory provisions to “run out the clock” with dilatory
tactics until the Safe Harbor Day."

Existing recount laws in other states contain similar unworkable and illogical provi-
sions that make it almost impossible to get a timely recount in a presidential race.

Moreover, in many states, a candidate only has the right to request a recount if the
apparent winning candidate’s lead in the initial count is within a specified very small per-
centage. That is, recount laws in many states paradoxically offer the promise of correcting
a small error in the initial count—but no way to correct a large error.

When a recount was requested in the closest of the three decisive states in the 2016
presidential election (Michigan), the initial winning candidate (Trump) pointed out that
state law did not allow a recount in any precinct where there was a discrepancy between
the number of votes cast and the number of people who signed the voting log. One would
think that precincts with such a discrepancy would be precisely the ones that an aggrieved
candidate might want to recount. Eight years after the 2016 election, a bill advanced in the
Michigan legislature to correct this anomaly.?*

In short, the possibility of conducting a timely recount of a presidential election is
largely an illusion under existing state recount laws—regardless of whether the election is
conducted under the current state-by-state winner-take-all method of awarding electoral
votes or the National Popular Vote Compact.

As explained in section 9.34.1, there would be considerably less need for a recount
under a national popular vote than under the current state-by-state winner-take-all method
of awarding electoral votes. The probability is very high (99.74%) that only one presiden-
tial election in 324 (that is, once in 1,296 years) would be close enough that a nationwide
recount could overturn the result.

934 Tokaji, Daniel. 2012. Election Law@Moritz: Information and Insight on the Laws Governing Federal,
State, and Local Elections. The quotation is from a continuously updated eBook on December 27, 2012.
http:/moritzlaw.osu.edu/electionlaw/ebook/parts/procedures_recount05.html#_edn9

95 An additional factor would have prevented a recount in Ohio in 2004. The initial count was not certified
until the Safe Harbor Day. Thus, a recount would have been impossible in the decisive state of the 2004
presidential election had it been warranted.

936 See Michigan Senate Bill SB603 of 2024. https://www.legislature.mi.gov/Bills/Bill?ObjectName=2023-SB-0603
&QueryID=159966389 and the Legislative Analysis of the Senate-passed bill by the House Fiscal Agency at
https://www.legislature.mi.gov/documents/2023-2024/billanalysis/House/pdf/2023-HLA-0603-6C1B4E59.pdf


http://moritzlaw.osu.edu/electionlaw/ebook/part5/procedures_recount05.html#_edn9
https://www.legislature.mi.gov/Bills/Bill?ObjectName=2023-SB-0603&QueryID=159966389
https://www.legislature.mi.gov/Bills/Bill?ObjectName=2023-SB-0603&QueryID=159966389
https://www.legislature.mi.gov/documents/2023-2024/billanalysis/House/pdf/2023-HLA-0603-6C1B4E59.pdf
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Nonetheless, opponents of the National Popular Vote Compact argue that the Compact
should be opposed because it might not be possible to recount every state, while simul-
taneously defending the current state-by-state system under which recounts are usually
unobtainable in practice.

The fact that a recount might not be obtainable in every state is one of many examples
in this book of a criticism aimed at the National Popular Vote Compact where the criticism
also applies to the current system. In fact, given that a recount would almost never be
needed under the Compact (section 9.34.1), the Compact is arguably superior to the current
system in this respect.

In section 9.34.7, we present proposed federal legislation that would guarantee a timely
recount to an aggrieved presidential candidate.

9.34.3. MYTH: Conducting a nationwide recount would be a logistical
impossibility.

QUICK ANSWER:

e There is unlikely to ever be a need to conduct a nationwide recount under the
National Popular Vote Compact. Indeed, there would be considerably less need
for a recount under a national popular vote system than under the current state-
by-state winner-take-all method of awarding electoral votes. The probability
is very high (99.74%) that only one presidential election in 324 (that is, once in
1,296 years) would be close enough that a nationwide recount could reverse the
initial result (as demonstrated in section 9.34.1).

e Arecount can be conducted rapidly once an aggrieved presidential candidate
surmounts the dilatory legal tactics that often block a recount. The history of
presidential recounts in several states demonstrates that there is no logistical
obstacle to conducting a recount in the 36-day period between Election Day and
the Safe Harbor Day.

e For example, in 2020, Georgia conducted its initial count and two statewide
recounts in the brief 36-day period between Election Day and the Safe Harbor
Day. The initial statewide count was completed shortly after Election Day. In
response to issues raised by Trump supporters, the Secretary of State initiated
and completed a hand count of all of the state’s nearly five million ballots in
six days. Then, at the request of the Trump campaign, the state conducted a
third statewide count. Statewide recounts of presidential ballots have been
completed in between three and 10 days in other states.

e The personnel and other resources necessary to conduct a recount are indigenous
to each state. Thus, a state’s ability to conduct a recount inside its own borders is
unrelated to whether another state is simultaneously conducting one.

MORE DETAILED ANSWER:
Once an aggrieved presidential candidate surmounts the legal obstacles to obtaining a
recount, there is plenty of evidence that a statewide recount of a presidential election can
be conducted expeditiously.
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The task of recounting the votes cast for President is not a logistical impossibility—as
evidenced by the fact that the original counts for all offices and ballot questions are rou-
tinely completed and certified within a few days after Election Day.

As a matter of prudent planning, the election officials of every state stand ready with
contingency plans to carry out their duty to conduct a recount in a timely manner if one
is required.

Moreover, no state needs the assistance of any personnel or resources from any other
state in order to conduct a statewide recount inside its own borders. The personnel and
resources necessary to conduct a recount are entirely indigenous to each state. Votes are
counted in parallel at the local level, and recounts are generally conducted at the same
local level as the original count. Thus, a state’s ability to handle the logistics of a recount
within its own borders is unrelated to whether recounts are being simultaneously con-
ducted in other states.

Georgia 2020 statewide recounts
Georgia was a closely divided state in the 2020 presidential election.

The initial statewide count was completed shortly after Election Day.

Then, in response to issues raised by Trump supporters, Georgia Secretary of State
Brad Raffensperger initiated a hand recount of 100% of the state’s nearly five million bal-
lots in the presidential race (technically a “risk-limiting audit”).

This statewide hand count was executed during a period of six calendar days—spe-
cifically between Friday November 13 and Wednesday November 18.9%"

Like the original count on Election Night, the Secretary of State’s hand recount was
conducted separately by each of Georgia’s 159 counties. That is, the work was conducted
in parallel throughout the state.

Many of Georgia’s counties did not take the full six days to finish their work.

The state’s largest county (Fulton) finished its hand recount of 528,777 ballots in the
first three days. 22%%° Fulton County accomplished its work with 172 two-person counting
teams aided by 15 additional people.”*® That is, the task was accomplished with a total
1,077 workdays of effort—that is, at a rate of about 490 ballots per workday.

Similarly, DeKalb County, a large suburban area east of Atlanta, finished recounting
its 370,000 ballots for President in three days.

Cobb County, a large suburban area north of Atlanta, finished counting its 393,000 bal-
lots by the end of the fifth day.

%TFausset, Richard and Batra, Jannat. 2020. Examine Ballot. Recite Name. Sort Into Bin. Repeat 5 Million
Times. New York Times. November 13, 2020. https:/www.nytimes.com/2020/11/13/us/georgia-recount-pre
sidential-election.html

938 Hallerman, Tamar and Kass, Arielle. 2020. Recount Day 3: DeKalb, Fulton finish counting; other counties
closing in. Atlanta Journal. November 15, 2020. https://www.ajc.com/politics/live-updates-georgia-recount
-enters-third-day/IZYV2YQGZVBGDKKR4LPT466BQ4/

939 Fausset, Richard. 2020. As Tensions Among Republicans Mount, Georgia’s Recount Proceeds Smoothly. New
York Times. November 17, 2020. https:/www.nytimes.com/2020/11/16/us/politics/georgia-recount.html

940Murchison, Adrianne. 2020. Fulton finishes counting votes for presidential recount. Atlanta Journal. No-
vember 15, 2020. https://www.ajc.com/politics/live-updates-georgia-recount-enters-third-day/IZYV2YQGZV
BGDKKRALPT466BQ4/


https://www.nytimes.com/2020/11/13/us/georgia-recount-presidential-election.html
https://www.nytimes.com/2020/11/13/us/georgia-recount-presidential-election.html
https://www.ajc.com/politics/live-updates-georgia-recount-enters-third-day/IZYV2YQGZVBGDKKR4LPT466BQ4/
https://www.ajc.com/politics/live-updates-georgia-recount-enters-third-day/IZYV2YQGZVBGDKKR4LPT466BQ4/
https://www.nytimes.com/2020/11/16/us/politics/georgia-recount.html
https://www.ajc.com/politics/live-updates-georgia-recount-enters-third-day/IZYV2YQGZVBGDKKR4LPT466BQ4/
https://www.ajc.com/politics/live-updates-georgia-recount-enters-third-day/IZYV2YQGZVBGDKKR4LPT466BQ4/
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“Cobb County started the process Friday morning [November 13] with dozens
of workers spread out at tables inside of an exhibit hall, sorting ballots into
bins featuring the names of the presidential candidates. Approved poll watch-
ers stood close by and looked over the shoulders of workers as they sorted
ballots. A handful of members of the general public stood behind caution tape
at the edge of the room.”**!

Bryan County, one of Georgia’s smaller counties, finished its recount of 21,000 ballots
by the afternoon of the first day.’*

A total of 4.3 million of the state’s ballots—almost 90%—were recounted by the end
of the fourth day.

In most counties, the recount resulted in no change in the vote count for President. In
two counties, the hand count resulted in a modest change. In Fayette County, President
Trump gained 449 votes over Vice President Biden as a result of the discovery of a memory
card with 2,755 votes that had not been included in the original count.”*

This hand recounting of all of Georgia’s ballots for President was finished throughout
the state by Wednesday November 18—that is, within a total of six days.

The results were certified two days later.”**

On November 22, the still-unsatisfied Trump campaign demanded yet another state-
wide count. This third count of Georgia’s ballot (officially designated as a “recount”) in-
volved scanning the ballots by machine. CNN observed:

“Georgia already conducted an audit of the presidential ballots.... The audit
was more rigorous than the recount will be, as the audit was a hand recount
of every ballot, whereas the new recount will be done by a machine
rescan.””* [Emphasis added]

Overall, Georgia conducted a total of three statewide counts between Election Day
and the Safe Harbor Day:
¢ the original count starting on Election Night,
¢ the ballot-by-ballot hand count (audit) initiated by Secretary of State
Raffensperger, and
e the machine recount demanded by the Trump campaign.

91 Moffatt, Emil. With Biden Ahead, Georgia Begins Hand Recount Of Nearly 5 Million Ballots. NPR. Novem-
ber 13, 2020. https://www.npr.org/2020/11/13/934592764/with-biden-ahead-georgia-begins-hand-recount-of
-nearly-5-million-ballots

942Lee, Michelle and Thebault, Reis. 2020. In Georgia, a laborious, costly and historic hand recount of presi-
dential ballots begins. Washington Post. November 14, 2020. https://www.washingtonpost.com/politics/ge
orgia-election-recount/2020/11/14/7fc1c82e-25¢9-11eb-952e-0c475972¢fc0_story.html

943 Brumback, Kate. 2020. Second Georgia county finds previously uncounted votes. Associated Press. Novem-
ber 17, 2020. https://apnews.conm/article/election-2020-georgia-elections-voting-machines-voting-018eac6ac
24733d63d356ee76f485530

9 Niesse, Mark; Peebles, Jennifer; and Wickert, David. 2020. Georgia manual recount confirms Biden victory.
Atlanta Constitution. November 18, 2020. https:/www.ajc.com/politics/breaking-georgia-manual-recount
-confirms-biden-victory/BTLNNHYZOVGKZBUVAT7NZT3VZE/

94 Bohn, Kevin. 2020. Trump campaign requests Georgia recount that’s unlikely to change his loss in the state. CNN.
November 22, 2020. https:/www.cnn.com/2020/11/21/politics/georgia-presidential-election-recount/index.html


https://www.npr.org/2020/11/13/934592764/with-biden-ahead-georgia-begins-hand-recount-of-nearly-5-million-ballots
https://www.npr.org/2020/11/13/934592764/with-biden-ahead-georgia-begins-hand-recount-of-nearly-5-million-ballots
https://www.washingtonpost.com/politics/georgia-election-recount/2020/11/14/7fc1c82e-25c9-11eb-952e-0c475972cfc0_story.html
https://www.washingtonpost.com/politics/georgia-election-recount/2020/11/14/7fc1c82e-25c9-11eb-952e-0c475972cfc0_story.html
https://apnews.com/article/election-2020-georgia-elections-voting-machines-voting-018eac6ac24733d63d356ee76f485530
https://apnews.com/article/election-2020-georgia-elections-voting-machines-voting-018eac6ac24733d63d356ee76f485530
https://www.ajc.com/politics/breaking-georgia-manual-recount-confirms-biden-victory/B7LNNHYZOVGKZBUVAT7NZT3VZE/
https://www.ajc.com/politics/breaking-georgia-manual-recount-confirms-biden-victory/B7LNNHYZOVGKZBUVAT7NZT3VZE/
https://www.cnn.com/2020/11/21/politics/georgia-presidential-election-recount/index.html
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Wisconsin 2016 statewide recount
In 2016, Wisconsin conducted a full statewide recount in 10 days. As the Wisconsin Elec-
tions Commission announced on December 12, 2016:

“Wisconsin Elections Commission Chair Mark Thomsen today certified results
of the presidential election following a 10-day recount process, confirming
Republican Donald J. Trump the winner in Wisconsin.”

“Donald Trump received 1,405,284 votes in the recount compared to 1,404,440
in the original canvass. Hillary Clinton received 1,382,536 votes in the recount
compared to 1,381,823 in the recount. The original margin between the top two
candidates was 22,617 votes. After the recount, the margin is 22,748. After the
recount, Trump’s margin over Clinton increased by just 131 votes.”*¢ [Emphasis
added]

Wisconsin 2020 recount of two large counties
In late November 2020, a recount was conducted in Wisconsin’s two biggest Democratic
counties (Milwaukee and Dane counties) at the request of the Trump campaign.

The 2020 Wisconsin recount was conducted in seven days. It started on Friday No-
vember 20 and was completed (after a day off for Thanksgiving) on Friday November 27.94

These two counties accounted for about a quarter of the state’s total vote.

If a full statewide recount had been requested in Wisconsin in 2020, each of Wiscon-
sin’s 72 counties would have separately and independently performed the work. That is, a
statewide recount in Wisconsin could have been executed in essentially the same number
of calendar days as was the geographically limited recount of Milwaukee and Dane coun-
ties. The personnel and other resources necessary to conduct a recount are indigenous to
each county. Thus, a county’s ability to conduct a recount inside its own borders is unre-
lated to whether some other county is simultaneously conducting one.

Lycoming County Pennsylvania’s recount of 2020 ballots
A belated hand recount of all of Lycoming County Pennsylvania’s 2020 presidential ballots
was conducted in three days. As reported by the New York Times in 2023:

“Under pressure from conspiracy theorists and election deniers, 28 em-
ployees of Lycoming County counted—by hand—nearly 60,000 ballots.
It took three days and an estimated 560 work hours, as the vote-counters
ticked through paper ballots at long rows of tables in the county elections de-
partment in Williamsport.”

M6Wisconsin Elections Commission. 2016. Wisconsin Recount Completed Ahead of Schedule with Relatively
Small Changes to Final Totals. December 12, 2016. https://elections.wi.gov/news/wisconsin-recount-compl
eted-ahead-schedule-relatively-small-changes-final-totals

947 Martinez-Ortiz, Ana. 2020. Trump Sues Wisconsin After Election Recount. Milwaukee Courier. December
5, 2020. https://milwaukeecourieronline.com/index.php/2020/12/05/trump-sues-wisconsin-after-election-re
count/


https://elections.wi.gov/news/wisconsin-recount-completed-ahead-schedule-relatively-small-changes-final-totals
https://elections.wi.gov/news/wisconsin-recount-completed-ahead-schedule-relatively-small-changes-final-totals
https://milwaukeecourieronline.com/index.php/2020/12/05/trump-sues-wisconsin-after-election-recount/
https://milwaukeecourieronline.com/index.php/2020/12/05/trump-sues-wisconsin-after-election-recount/

1060 | Chapter 9

“Mr. Trump ended up with seven fewer votes than were recorded on voting ma-
chines in 2020. Joseph R. Biden Jr. had 15 fewer votes. Overall, Mr. Trump gained
eight votes against his rival. The former president, who easily carried deep-red
Lycoming County in 2020, carried it once again with 69.98 percent of the vote—
gaining one one-hundredth of a point in the recount.’*® [Emphasis added]

Lycoming County’s reported total of 560 hours (70 workdays) corresponds to a pro-
cessing rate of 857 ballots per workday.

Rate of processing ballots in a recount
The average processing rate for Fulton County’s hand recount in 2020 and Lycoming Coun-
ty’s hand recount in 2023 was 674 ballots per workday.

Summary concerning logistics of a nationwide recount

The history of presidential recounts in several states demonstrates that there is no logisti-
cal obstacle to conducting a rapid recount in the brief 36-day period between Election Day
and the Safe Harbor Day. A statewide recount can be conducted in about a week.

There is unlikely to ever be a need to conduct a nationwide recount under the Na-
tional Popular Vote Compact. As demonstrated in section 9.34.1, the probability is very
high (99.74%) that only one presidential election in 324 (that is, once in 1,296 years) would
be close enough that a nationwide recount could reverse the original result. Indeed, there
would be considerably less need for a recount under a national popular vote system than
under the current state-by-state winner-take-all method of awarding electoral votes.

Nonetheless, if there ever were a reason to conduct a nationwide recount, the recount
could and would be handled in the same way as they are currently handled—that is, under
generally serviceable laws.

In any case, if the national popular vote were ever to be close enough to warrant a na-
tionwide recount, it is virtually certain that the vote would simultaneously be close enough
to warrant statewide recounts in several closely divided states.

Any extremely close election will almost certainly engender controversy, and the
eventual loser will often go away unhappy.

The guiding principle in such circumstances should be that all votes should be counted
fairly and expeditiously.

As U.S. Senator David Durenberger (R—-Minnesota) said in the Senate in 1979:

“There is no reason to doubt the ability of the States and localities to manage a
recount, and nothing to suggest that a candidate would frivolously incur the ex-
pense of requesting one. And even if this were not the case, the potential dan-
ger in selecting a President rejected by a majority of the voters far outweighs
the potential inconvenience in administering a recount.”®*

948 Gabriel, Trip. 2023. Driven by Election Deniers, This County Recounted 2020 Votes Last Week. New York
Times. January 15, 2023. https://www.nytimes.com/2023/01/15/us/politics/2020-recount-lycoming-county.ht
ml?searchResultPosition=1

949 Congressional Record. July 10, 1979. Pages 17706-17707. https://www.congress.gov/bound-congressional
-record/1979/07/10/senate-section


https://www.nytimes.com/2023/01/15/us/politics/2020-recount-lycoming-county.html?searchResultPosition=1
https://www.nytimes.com/2023/01/15/us/politics/2020-recount-lycoming-county.html?searchResultPosition=1
https://www.congress.gov/bound-congressional-record/1979/07/10/senate-section
https://www.congress.gov/bound-congressional-record/1979/07/10/senate-section
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MYTH: The current system acts as a firewall that isolates recounts to
particular states.

QUICK ANSWER:

Far from acting as a firewall that helpfully isolates recounts to particular
states, the current state-by-state winner-take-all method of awarding electoral
votes repeatedly causes artificial crises and leads to unnecessary recounts.
The current state-by-state winner-take-all method of awarding electoral votes
regularly creates artificial crises, because a few thousand votes in one, two, or
three states can decide the presidency. Because the current system divides the
nation’s voters into 51 separate state-level pools of votes, razor-close elections
in a few states are an inevitable and recurring feature of the current system.
After the Balkanization of the nationwide vote into 51 separate state-level pools,
a certain number of these state-level races for President will inevitably be

close. Thus, almost inevitably, a few thousand votes in one, two, or three closely
divided states decide the presidency. The nation’s 59 presidential elections
between 1789 and 2020 have really been 2,339 separate state-level elections.
There is unlikely to ever be a need to conduct a nationwide recount under the
National Popular Vote Compact. The probability is very high (99.74%) that only
one presidential election in 324 (that is, once in 1,296 years) would be close
enough that a nationwide recount could overturn the result (section 9.34.1).
Indeed, there would be considerably less need for a recount under a national
popular vote system than under the current state-by-state winner-take-all
method of awarding electoral votes.

A single national pool of votes will drastically reduce the frequency of the
artificial crises that are regularly produced by the current system.

The question of recounts comes to mind in connection with presidential elections
only because the current state-by-state system so frequently creates artificial
crises and unnecessary disputes. If we were debating the question today of
whether to elect Governors by a popular vote, the issue of recounts would never
even come to mind, because recounts rarely occur in elections in which there

is a single pool of votes and in which the winner is the candidate who receives
the most popular votes. It is the winner-take-all rule—separately applied to 51
separate jurisdictions—that creates the frequent recounts of presidential ballots.

MORE DETAILED ANSWER:
Trent England, Executive Director of Save Our States, has written:

“Containing elections within state lines also means containing election
problems. The Electoral College turns the states into the equivalent of the
watertight compartments on an ocean liner. Fraud or process failures can be
isolated in the state where they occur and need not become national crises.”*°
[Emphasis added]

%0 England, Trent. Op-Ed: Bypass the Electoral College? Christian Science Monitor. August 12, 2010.
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Tara Ross, a lobbyist against the National Popular Vote Compact who works closely
with Save Our States, said in testimony to a Delaware Senate committee:

“The Electoral College typically produces quick and undisputed outcomes.”!
[Emphasis added]

The web site of Save the Vote says that one of the advantages of the current system is:

“Stability and Certainty: The winner-takes-all approach in most states
ensures a clear winner. It also prevents endless recounts and legal battles
that could arise from a purely popular vote system.”?> [Emphasis added]

Brendan Loomer Loy claims that the current state-by-state winner-take-all system
acts as a helpful firewall that

“isolate[es] post-election disputes to individual close states.””

Far from acting as a firewall that helpfully isolates recounts to particular states, the
current state-by-state winner-take-all method of awarding electoral votes repeatedly cre-
ates unnecessary fires.

Our nation’s 59 presidential elections between 1789 and 2020 have really been 2,339
separate state-level elections.

The current system does not contain and isolate problems. Instead, it repeatedly cre-
ates artificial crises.

For example, the dispute over the 1876 presidential election was an artificial crisis cre-
ated by the state-by-state winner-take-all method of awarding electoral votes.

In that election, Democrat Samuel J. Tilden received 4,288,191 votes—254,694 more
than Republican Rutherford B. Hayes (4,033,497). Tilden’s nationwide percentage lead of
3.05% was not unsubstantial. It was, for example, greater than George W. Bush’s 2004 lead
of 2.8%.

The 1876 election was contested because Hayes had extremely narrow popular-vote
margins in three states:

e 889 votes in South Carolina,
e 922 votes in Florida, and
e 4807 votes in Louisiana.

The closeness of the 1876 presidential election in the Electoral College was an artificial
crisis created by the state-by-state winner-take-all method of awarding electoral votes.

The closest presidential election of the 20" century was the 1960 election in which
John F. Kennedy led Richard M. Nixon by 118,574 popular votes (out of 68,838,219 votes
cast nationwide).

SIWritten testimony submitted by Tara Ross to the Delaware Senate in June 2010.
%2The Save the Vote web site (accessed July 13, 2024) is at https://www.savethevote2024.com/home

%3 Loy, Brendan Loomer, “Count Every Vote—All 538 of Them” Social Science Research Network. September
12, 2007. Available at http:/ssrn.com/abstract=1014431


https://www.savethevote2024.com/home
http://ssrn.com/abstract=1014431
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The 1960 presidential election is remembered as being close because a shift of 4,430
voters in Illinois and 4,782 voters in South Carolina would have given Nixon a majority of
the electoral votes. If Nixon had carried both Illinois and South Carolina, Kennedy still
would have been ahead nationwide by almost 110,000 popular votes, but Nixon would have
won the presidency.

The 1960 election in Hawaii was challenged. Nixon led in the initial count. However,
Hawaii conducted a recount under judicial supervision, and John F. Kennedy ended up
with a 115-vote lead.?* There would have been no recount in Hawaii in 1960 if the election
had been based on the national popular vote, because Kennedy'’s six-digit nationwide mar-
gin was unlikely to be reversed by a recount (section 9.34.1).

The dispute over the 2000 presidential election was an artificial crisis created by the
state-by-state winner-take-all method of awarding electoral votes. The dispute arose be-
cause George W. Bush’s total of 2,912,790 votes in Florida was a mere 537 more than the
number of votes that Al Gore received in the state (2,912,353). Under the winner-take-all
method of awarding electoral votes, Bush’s 537-popular-vote lead entitled him to all 25 of
Florida’s electoral votes, which in turn gave Bush the presidency.

There was, however, nothing particularly close about the 2000 presidential election
on a nationwide basis. Al Gore’s nationwide lead was 543,816 popular votes (1,013 times
larger) than Bush’s 537-vote margin in Florida. Because a six-digit nationwide margin is
unlikely to be reversed by a recount (section 9.34.1), no one would even have considered a
recount in 2000 if the presidential election had been conducted on the basis of the national
popular vote. Only almanac writers and trivia buffs would have cared whether Bush had,
or had not, carried Florida by 537 popular votes.

Similarly, the disputes over the 2016 and 2020 presidential elections were created by
the state-by-state winner-take-all method of awarding electoral votes—not because the
national popular vote was close.

In particular, the 64 lawsuits filed in 2020 in six closely divided states (Arizona, Geor-
gia, Michigan, Nevada, Pennsylvania, and Wisconsin) were about the relatively small
margins in those particular states.” However, Biden’s margin of victory nationwide was
7,052,711 votes.

%4 As it happened, the judicial proceedings in Hawaii in 1960 were not completed until after the Electoral
College had met. Hawaii’s three electoral votes did not affect the outcome of the presidential election.
Congress met in joint session on January 6, 1961, to count the electoral votes. The losing presidential can-
didate, Vice President Richard M. Nixon, presided over the joint session. He graciously permitted Hawaii’s
electoral votes to be counted in favor of John F. Kennedy (while ruling that this action would not constitute
aprecedent). A discussion of the similarities and differences between the Hawaii recount in the 1960 elec-
tion and the “fake” elector slates in the 2020 election appears in Cheney, Kyle. 2022. See the 1960 Electoral
College certificates that the false Trump electors say justify their gambit. Politico. February 7, 2022. https://
www.politico.com/news/2022/02/07/1960-electoral-college-certificates-false-trump-electors-00006186

95 A survey of the 64 lawsuits in the six states (Arizona, Georgia, Michigan, Nevada, Pennsylvania, and Wis-
consin) may be found in Danforth, John; Ginsberg, Benjamin; Griffith, Thomas B.; Hoppe, David; Luttig,
J. Michael; McConnell, Michael W.; Olson, Theodore B.; and Smith, Gordon H. 2022. Lost, Not Stolen: The
Conservative Case that Trump Lost and Biden Won the 2020 Presidential Election. July 2022. https://los
tnotstolen.org/


https://www.politico.com/news/2022/02/07/1960-electoral-college-certificates-false-trump-electors-00006186
https://www.politico.com/news/2022/02/07/1960-electoral-college-certificates-false-trump-electors-00006186
https://lostnotstolen.org/
https://lostnotstolen.org/
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Tara Ross told a Nevada Senate committee:

“The Electoral College encourages stability and certainty in our political sys-
tem. Events such as those that occurred in 2000 are rare.”” [Emphasis
added]

The question of recounts comes to mind in connection with presidential elections only
because the current state-by-state system so frequently creates artificial crises and un-

necessary disputes. If we were debating the question today of whether to elect state Gov-
ernors by a popular vote, the issue of recounts would never even come to mind, because
recounts rarely occur in elections in which there is a single pool of votes and in which the
winner is the candidate who receives the most popular votes.

9.34.5.

MYTH: Unfinished recounts could thwart the operation of the Compact.

QUICK ANSWER:

An unfinished recount would be handled under the National Popular Vote
Compact in the same way that it is handled under the current system.
Presidential recounts are generally scheduled and conducted by administrators
and courts so as to reach a final determination of the state’s vote count by the
Safe Harbor Day (i.e., six days before the Electoral College meeting).

In the unlikely event that a recount were to remain unfinished by the Safe
Harbor Day, the state involved would nonetheless be obligated to comply

with the requirements of the Electoral Count Reform Act of 2022 to issue a
Certificate of Ascertainment by that day. Given that a recount can only occur
after the completion of an initial certified count, and that the initial certified
count is presumptively valid unless overturned, the initial certified count would
appear in the state’s Certificate. The treatment would be identical under both
the current system and the Compact.

A special three-judge federal court established by the Electoral Count Reform Act
of 2022 has the power to revise a state’s Certificate of Ascertainment. Thus, if an
unfinished recount were to be completed in the six days between the Safe Harbor
Day and the Electoral College meeting, the state’s count could be expeditiously
updated by the three-judge court before the Electoral College meeting.

If the recount were not completed before the Electoral College meeting, the
clock would simply have run out. The U.S. Constitution specifically requires
that all presidential electors cast their votes on the same day throughout the
country. Thus, if the clock were to run out, the initial official certified vote
count would stand—as it did in Florida in 2000.

The myth about unfinished recounts is one of many examples in this book of a
criticism aimed at the National Popular Vote Compact that applies equally to
the current system.

96 Oral and written testimony presented by Tara Ross at the Nevada Senate Committee on Legislative Opera-
tions and Elections on May 7, 2009.



Chapter 9—Section 9.34.5. | 1065

MORE DETAILED ANSWER:

In written testimony to the Michigan House Elections Committee on March 7, 2023, Sean
Parnell, Senior Legislative Director of Save Our States, raised concerns about what would
happen under the National Popular Vote Compact:

“If for some reason there is not an ‘official statement’ available to obtain vote
totals by the time the compact needs them—for example, if there is a recount
still underway or court challenges to results.””” [Emphasis added]

The answer to this hypothetical scenario applies equally to both the current system
and the National Popular Vote Compact.

The U.S. Constitution explicitly requires that the Electoral College meet in each state
on the same day throughout the country.

“The Congress may determine the Time of chusing the Electors, and the
Day on which they shall give their Votes; which Day shall be the same
throughout the United States.”*® [Emphasis added] [Spelling as per original]

Congress has, by statute, determined that the Electoral College will meet on the first
Tuesday after the second Wednesday in December.**

Historically, administrators and courts have scheduled and executed presidential re-
counts and litigation so as to reach a final determination of the state’s vote count inside
the brief 36-day period between Election Day and the Safe Harbor Day (i.e., six days before
the Electoral College meeting). Such scheduling has been based on the presumption that
each state wishes to enjoy the benefit of the safe harbor provisions of the Electoral Count
Act of 1887.960

The Electoral Count Reform Act of 2022 increased the importance of the Safe Harbor
Day by making it a firm deadline for a state to issue its Certificate of Ascertainment.

Section 5(a)(1) of the 2022 Act requires:

“Certification—Not later than the date that is 6 days before the time fixed for
the meeting of the electors, the executive of each State shall issue a cer-
tificate of ascertainment...” [Emphasis added]

Thus, starting in 2024, we can expect administrators and courts to schedule and ex-
ecute presidential recounts and litigation so as to reach a final determination of the state’s
vote count inside the period between Election Day and the Safe Harbor Day.

Suppose that, for the sake of argument, a recount and the associated litigation is not
finished prior to the federal statutory deadline.

%7 Testimony of Sean Parnell, Senior Director, Save Our States Action, to the Committee on Elections, Michi-
gan House of Representatives on HB4156 (The National Popular Vote Interstate Compact). March 7, 2023.
Page 3. https://house.mi.gov/Document/?Path=2023_2024_session/committee/house/standing/elections/me
etings/2023-03-07-1/documents/testimony/Sean%20Parnell.pdf

987.S. Constitution. Article II, section 1, clause 4. https:/constitution.congress.gov/browse/article-2/section
-1/clause-4

% The Electoral Count Reform Act of 2022 changed the Electoral College meeting date by one day.

90 See section 6.2.3 for a discussion of the “legislative wish.”


https://house.mi.gov/Document/?Path=2023_2024_session/committee/house/standing/elections/meetings/2023-03-07-1/documents/testimony/Sean%20Parnell.pdf
https://house.mi.gov/Document/?Path=2023_2024_session/committee/house/standing/elections/meetings/2023-03-07-1/documents/testimony/Sean%20Parnell.pdf
https://constitution.congress.gov/browse/article-2/section-1/clause-4
https://constitution.congress.gov/browse/article-2/section-1/clause-4
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As the name implies, a “recount” can only occur after the completion and certification
of the state’s initial count. That is, a certified initial count necessarily already exists prior
to the start of a recount.

In the unlikely event that a recount were to remain unfinished by the federal deadline,
the state involved would nonetheless be obligated to comply with the deadline in the Elec-
toral Count Reform Act of 2022.

Given that a recount can only occur after the completion of an initial certified count,
and that an initial certified count is presumptively valid unless overturned, the state’s Cer-
tificate of Ascertainment would necessarily contain the already-completed and already-
certified initial count.

The Electoral Count Reform Act of 2022 recognized the possibility that Certificates of
Ascertainment might need revision during the six-day period between the Safe Harbor Day
and the Electoral College meeting. Therefore, section 5(c)(1)(B) of the 2022 Act provides:

“Certificates issued pursuant to court orders—Any certificate of ascertain-
ment of appointment of electors required to be issued or revised by any State
or Federal judicial relief granted prior to the date of the meeting of electors
shall replace and supersede any other certificates submitted pursuant to this
section.”

If the unfinished recount is completed in the six days between the federal deadline
and the Electoral College meeting, a special three-judge federal court established by the
Electoral Count Reform Act of 2022 has the power to revise an already-issued Certificate
of Ascertainment.

This new court—open only to aggrieved presidential candidates—has jurisdiction
over the “issuance” of the Certificates of Ascertainment and its “transmission” to the Na-
tional Archives.

This special court is required to operate on a highly expedited schedule, and there is
an expedited appeal to the U.S. Supreme Court.

Given that the Constitution provides that the Electoral College meet on the same day
in every state, all of the actions of both the three-judge court (and possible Supreme Court
review) are to be scheduled:

“so that a final order ... may occur on or before the day before the time fixed for
the meeting of electors.”

Specifically, the Electoral Count Reform Act of 2022 Act provides:

“(1D) In general—Any action brought by an aggrieved candidate for Presi-
dent or Vice President that arises under the Constitution or laws of the United
States with respect to the issuance of the certification required under
section (a)(1), or the transmission of such certification as required under
subsection (b), shall be subject to the following rules:

“(A) Venue—The venue for such action shall be the Federal district court of the
Federal district in which the State capital is located.
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“(B) 3-judge panel—Such action shall be heard by a district court of three
judges, convened pursuant to section 2284 of title 28, United States Code, ex-
cept that—

(i) the court shall be comprised of two judges of the Circuit court of appeals
in which the district court lies and one judge of the district court in which
the action is brought; and

(ii) section 2284(b)(2) of such title shall not apply.

“(C) Expedited procedure—It shall be the duty of the court to advance on the
docket and to expedite to the greatest possible extent the disposition of the
action, consistent with all other relevant deadlines established by this
chapter and the laws of the United States.

“(D) Appeals—Notwithstanding section 1253 of title 28, United States Code,
the final judgment of the panel convened under subparagraph (B) may be re-
viewed directly by the Supreme Court, by writ of certiorari granted upon peti-
tion of any party to the case, on an expedited basis, so that a final order of
the court on remand of the Supreme Court may occur on or before the
day before the time fixed for the meeting of electors.” [Emphasis added]

State law in at least one state (Michigan) empowers the state supreme court to order
the issuance of a superseding Certificate of Ascertainment if a recount changes the previ-
ously certified results before the Electoral College meeting.?!

As apractical matter, recounts are rare, and they change very few votes. An average of
only 551 votes are changed in a statewide recount, according to data compiled by FairVote
from all 36 recounts of statewide general elections in the 24-year period between 2000 and
2023 (section 9.34.1).

An unfinished state recount has the potential to slightly change the national popular
vote total that each state belonging to the Compact reported on its Certificate of Ascer-
tainment and issued by the Safe Harbor Day.

Given that 551 votes would be an infinitesimal fraction of the more than 158,000,000
votes cast nationally in a presidential election, it would be extremely unlikely that an un-
finished state-level recount would change the winner of the national popular vote.

However, for the sake of argument, suppose that 551 votes were to change the winner
of the national popular vote.

In that event, the special three-judge court created by the Electoral Count Reform Act
of 2022 would provide the newly identified victor with a speedy mechanism for revising all
the affected Certificates from the states belonging to the National Popular Vote Compact.

As previously mentioned, the U.S. Constitution specifically requires that all presiden-
tial electors cast their votes on the same day. Thus, if a recount were not completed before

91See Michigan Public Act 269 of 2023 at https:/www.legislature.mi.gov/documents/2023-2024/publicact/pdf
/2023-PA-0269.pdf The legislative history of this act (Senate Bill 529 of 2023) is at https://www.legislature
.mi.gov/(S(ppccwbzb44mss3s3023wkugd))/mileg.aspx?page=getObject&objectName=2023-SB-0529


https://www.legislature.mi.gov/documents/2023-2024/publicact/pdf/2023-PA-0269.pdf
https://www.legislature.mi.gov/documents/2023-2024/publicact/pdf/2023-PA-0269.pdf
https://www.legislature.mi.gov/(S(ppccw5zb44mss3s3023wkug4))/mileg.aspx?page=getObject&objectName=2023-SB-0529
https://www.legislature.mi.gov/(S(ppccw5zb44mss3s3023wkug4))/mileg.aspx?page=getObject&objectName=2023-SB-0529
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the Electoral College meeting, the clock would have run out—as it did in Florida in 2000.
The originally certified vote count from the state would stand.

In any event, the hypothetical scenario involving unfinished recounting or unfinished
litigation would be handled in an identical fashion under both the current system and the
National Popular Vote Compact.

The myth about unfinished recounts is one of many examples in this book of a criti-
cism aimed at the National Popular Vote Compact that applies equally to the current sys-
tem and would be handled in the same way as the current system.

9.34.6. MYTH: Resolution of a presidential election could be prolonged beyond
inauguration day because of recounts under the Compact.

QUICK ANSWER:

e The U.S. Constitution and federal law establish a strict overall national
schedule for finalizing the results of presidential elections. All counting,
recounting, and administrative and judicial proceedings must be conducted
so as to reach a final determination prior to the uniform nationwide date
established for the Electoral College meeting in mid-December. This
constitutional schedule would govern elections conducted under the National
Popular Vote Compact in the same way that it controls the schedule of events
under the current system.

e It may be argued that the schedule established by the U.S. Constitution and
existing federal statutes could rush the count, prevent a recount of presidential
ballots (as was the case in 2000, 2004, 2016, and 2020), and possibly even create
injustice. However, there can be no denial that this schedule exists, and that it
guarantees finality prior to the Electoral College meeting in mid-December.

MORE DETAILED ANSWER:
Brendan Loomer Loy speculates that if we were to have a nationwide popular vote for
President:

“Post-election uncertainty could stretch well into January, raising doubt about
whether we would have a clear winner by inauguration day.”?%

In fact, Loy’s scary scenario is precluded by the U.S. Constitution and existing federal
law.

The U.S. Constitution establishes a strict overall national schedule for finalizing the
results of a presidential election.

This constitutional schedule would apply to elections conducted under the National
Popular Vote Compact in the same way that it applies to elections conducted today under
the current system.

92 Loy, Brendan Loomer. 2007. “Count Every Vote—All 538 of Them. Social Science Research Network. Sep-
tember 12, 2007. Available at http://ssrn.com/abstract=1014431.


http://ssrn.com/abstract=1014431
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The U.S. Constitution provides:

“The Congress may determine the Time of chusing the Electors, and the
Day on which they shall give their Votes; which Day shall be the same
throughout the United States.”*®* [Emphasis added] [Spelling as per original]

Congress exercised its constitutional power to set the uniform nationwide date for the
Electoral College meeting by enacting section 7 of the Electoral Count Reform Act of 2022:

“The electors of President and Vice President of each State shall meet and give
their votes on the first Tuesday after the second Wednesday in December
next following their appointment at such place in each State in accordance
with the laws of the State enacted prior to election day.”*%* [Emphasis added]

Thus, all counting and recounting must be conducted so as to reach a final determina-
tion in the 42-day period between Election Day and the uniform nationwide date estab-
lished for the Electoral College meeting in mid-December.

Note that the laws governing the final determination of the winner of a presidential
election are entirely different from those governing, say, a disputed race for one of the 100
seats in the U.S. Senate or a disputed race for one of the 435 seats in the U.S. House.

For example, Al Franken, the winner of a recount of the 2008 U.S. Senate race in Min-
nesota, did not take office until July 7, 2009—more than six months after the beginning of
a U.S. Senator’s term on January 3.

It may be argued that the schedule established by the U.S. Constitution and existing
federal statutes could rush the count, prevent a recount (as was the case in 2000, 2004,
2016, and 2020), and possibly even create injustice. However, there can be no denial that
this schedule exists, and that it guarantees finality prior to the Electoral College meeting
in mid-December.

9.34.7. MYTH: There is no way to guarantee a recount in every state.

QUICK ANSWER:

¢ One way to solve the problem of guaranteeing a timely recount in a presidential
election would be for every state to revise its existing recount laws so as to
guarantee an aggrieved presidential candidate a recount as a matter of right.
However, state legislatures have not addressed this issue despite the inability of
presidential candidates to obtain recounts in 2000, 2004, 2016, and 2020.

¢ Enactment of the National Popular Vote Compact could create the impetus for
the states or the federal government to update recount procedures.

e Alternatively, Congress could use its authority over the count in presidential
elections to enact a federal recount law that would give presidential candidates

9637.S. Constitution. Article II, section 1, clause 4.

9%4Under the Electoral Count Act of 1887, the Electoral College meeting was held one day earlier—that is, on
the first Monday after the second Wednesday in December.
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aright to obtain a candidate-paid recount that must be completed prior to the
federal Safe Harbor Day.

e A federal recount law would be especially beneficial to the operation of the
current state-by-state winner-take-all method for awarding electoral votes.
Such a law would also be potentially beneficial under the National Popular
Vote Compact, even though there is unlikely to ever be a need to conduct a
nationwide recount under the Compact. Under the Compact, the probability
is very high (99.74%) that only one presidential election in 324 (that is, once in
1,296 years) would be close enough that a nationwide recount could overturn
the result (section 9.34.1). Indeed, there would be considerably less need for a
recount under a national popular vote system than under the current state-by-
state winner-take-all method of awarding electoral votes.

MORE DETAILED ANSWER:

One way to solve the problem of guaranteeing a timely recount in a presidential election
would be for every state to revise its existing laws so as to guarantee an aggrieved presi-
dential candidate the right to a timely recount.

Unfortunately, state legislatures have not focused on this issue despite the demon-
strated inability of candidates to obtain recounts in 2000, 2004, 2016, and 2020.

Another approach would be for Congress to act.

Although Congress does not control the method of awarding a state’s electoral votes,
it has constitutional authority over the counting of votes in presidential elections.

Since 1792, federal law has required each state to issue an appropriate certificate re-
porting its official results to the federal government.?®®

Both the Electoral Count Act of 1887 (which was in effect until 2022) and the Electoral
Count Reform Act of 2022 illustrate the exercise of Congress’ authority over the count in
presidential elections. Both laws require each state to issue a Certificate of Ascertainment
containing the state’s final determination of the number of popular votes cast in the state
for each presidential-vice-presidential slate (that is, the “canvass”).

Each state’s Certificate of Ascertainment provides supporting evidence for the state’s
appointment of the presidential electors under the state’s chosen method of awarding elec-
toral votes.

In the case of a state using the statewide winner-take-all method of awarding electoral
votes, the Certificate contains the canvass of the statewide popular vote for President.?%

9% An Act relative to the Election of a President and Vice President of the United States, and declaring the Of-
ficer who shall act as President in case of Vacancies in the offices both of President and Vice President. 2"
Congress. 1 Stat. 239. March 1, 1792. Page 240. https://tile.Joc.gov/storage-services/service/ll/1lsl//1lsl-c2/11sl
-c2.pdf

96 For example, see figure 3.3 showing Vermont’s 2008 Certificate of Ascertainment. The Certificates of Ascer-
tainment for all 50 states and the District of Columbia for 2020 may be found at https://www.archives.gov
/electoral-college/2020


https://tile.loc.gov/storage-services/service/ll/llsl//llsl-c2/llsl-c2.pdf
https://tile.loc.gov/storage-services/service/ll/llsl//llsl-c2/llsl-c2.pdf
https://www.archives.gov/electoral-college/2020
https://www.archives.gov/electoral-college/2020
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In the cases of states such as Maine and Nebraska that award some of their electoral votes
by congressional district, the Certificate also contains the district-wide popular vote.s’

A federal law would be especially beneficial to the operation of the current state-by-
state winner-take-all method for awarding electoral votes, because it routinely creates
close results in one, two, or three closely divided battleground states.

Each presidential election under the current system is really 51 separate state-level
elections (as well as congressional-district-level elections in Maine and Nebraska). The
nation’s 59 presidential elections between 1789 and 2020 have really been 2,339 separate
state-level elections. Although the probability of a recount in any single statewide election
is low (1-in-192 according to a study of the 6,929 statewide general elections in the 24-year
period between 2000 and 2023 as discussed in section 9.34.1), the fact that each presi-
dential election under the current state-by-state system is really 51 separate state-level
elections means that there is a significant chance of future disputed presidential elections
under the current system.

A federal law would also be potentially beneficial under the National Popular Vote
Compact, even though the probability of recounts would be much lower with a single large
national pool of votes. The probability is very high (99.74%) that only one presidential elec-
tion in 324 (that is, once in 1,296 years) would be close enough that a nationwide recount
could overturn the result (section 9.34.1).

Time is of the essence in conducting a recount in a presidential election. The U.S.
Constitution and federal law establish a strict overall national schedule for finalizing the
results of a presidential election.

In particular, the Constitution requires the Electoral College to meet on the same day
throughout the United States. Current federal law requires states to issue their Certificate
of Ascertainment six days before the Electoral College meeting (that is, 36 days after Elec-
tion Day).

Thus, the initial count, pre-recount litigation, the recount, and post-recount litigation
proceedings must be conducted so as to reach a final determination in a relatively brief
period.

One key consideration in constructing a practical schedule for recounts in presiden-
tial elections is the fact that there cannot be a recount until there is a count. That is, the
precondition for conducting a full ballot-by-ballot recount of a presidential election is rapid
completion and certification of the initial count.

Taking all of the above considerations into account, we believe that it would be helpful
if Congress were to enact a federal recount law for presidential elections with the follow-
ing features.

First, a federal recount law should require that each state’s chief election official pre-
pare and publish a recount plan 180 days before Election Day. The plan would include:

e aschedule for completing and certifying the initial count of the presidential
vote and a schedule for conducting a recount (if requested by any presidential
candidate on the ballot in states possessing a majority of the electoral votes)

%7The Certificates of Ascertainment for all 50 states and the District of Columbia for 2020 may be found at
https://www.archives.gov/electoral-college/2020


https://www.archives.gov/electoral-college/2020
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involving a one-by-one examination of every ballot (to the extent possible, given
the state’s voting equipment and procedures) that is completed five days before
the federal Safe Harbor Day;

e the cost of the recount—such cost to be paid for, in advance, by the requesting
candidate;

e comprehensive standards for determining voter intent for all cases that may be
reasonably anticipated given the state’s voting equipment and procedures.

Most problems associated with counting votes are well known to state election of-
ficials as a result of their years of experience in conducting elections and recounts using
their own state’s voting equipment and procedures. However, in many states, the standards
for resolving these problems are a mixture of various state statutes, case law, administra-
tive procedures at the state and local level, and unwritten practices. Clear rules for deter-
mining voter intent in the form of administrative standards would increase the efficiency
of the initial count and recount and effectively reduce the number of issues that could be
successfully raised in post-recount litigation.

The requesting presidential candidate should be required to pay for the recount. As
a practical matter, a presidential candidate who has a realistic chance of overturning an
apparent loss of the White House would have no difficulty quickly raising the money to pay
for the requested actions.

The right to a recount of a presidential vote count should be given to the presiden-
tial candidates themselves, because they are in the best position to make a realistic and
pragmatic political judgment, based on available information, as to whether the election
involved is close enough to warrant a recount. In practice, a candidate’s request would be
made on the basis of a mixture of political intelligence concerning actual returns reported
by election officials; exit polls; estimates of the number of uncounted mail-in ballots, un-
counted provisional ballots, and uncounted military ballots; and historical information
and current polling indicating the likely composition of mail-in, provisional, and military
ballots.

Note that it is not desirable or possible to impose any preconditions concerning the
closeness of the results on requests by the presidential candidates. The fact that the can-
didate would have to pay the costs of a requested acceleration of the initial count and the
costs of a requested recount would act as a disincentive against unrealistic requests.

Second, a federal recount law should make it clear that it is an option in addition to any
procedure available under state law, state administrative procedures, or state case law.

Third, the special three-judge federal court (open only to presidential candidates) cre-
ated by the Electoral Count Reform Act of 2022 should be designated as the forum for any
litigation under the federal recount law.

Fourth, there should be a federal deadline for a state to complete and certify its initial
vote count for President. Such a deadline would prevent state officials from preventing a
recount merely by slow-walking the initial count.



Chapter 9—Section 9.35.1. | 1073

The Compact could provide the impetus for the states or the federal government

to update recount laws.

The observation that existing state recount laws are not currently based on national popu-
lar vote totals is something of a straw man in that it suggests that existing state recount
laws are permanent and unchangeable.

When the U.S. House of Representatives passed the proposed Celler-Bayh constitu-
tional amendment in 1969 to establish a national popular vote for President, by a biparti-
san 338-70 vote, there was no procedure for recounts in the amendment.

Similarly, when the U.S. Senate passed the proposed Lodge-Gossett constitutional
amendment in 1950 to establish the fractional-proportional method for awarding electoral
votes, by a bipartisan 64-27 vote, there was no procedure for recounts in the amendment.

The ratification of either constitutional amendment probably would have provided the
impetus to update existing laws regarding timely recounts in presidential elections.

Similarly, the enactment of the National Popular Vote Compact would probably provide
the impetus to update existing laws regarding timely recounts in presidential elections.

As Tara Ross, a lobbyist against the National Popular Vote Compact who works closely
with Save Our States, said:

“To be fair, if NPV were implemented, then many state legislatures
would probably work to make their recount statutes more lenient. Even
if these states otherwise disagree with NPV, they would not want to be caught
in a situation where they could not participate in a national recount. Moreover,
as alluded to previously, many states already provide ‘optional recount’ stat-
utes that allow recounts to be requested by candidates or voters even without
a close margin.”*® [Emphasis added]

9.35. MYTHS ABOUT DURABILITY OF THE COMPACT

9.35.1. MYTH: A state could pop in or out of the Compact for partisan reasons
prior to July 20 of a presidential election year.

QUICK ANSWER:

e The National Popular Vote Compact will govern the conduct of a presidential
election if it is in effect in states possessing 270 electoral votes on July 20 of a
presidential election year.

¢ This myth that a state legislature and Governor could “pop in and out of” the
Compact based on short-term partisan considerations is predicated on the
existence of polls that are capable of accurately predicting that the Electoral
College vote and national popular vote will diverge in the upcoming November
election.

e In fact, polls taken days before an election have failed to accurately foresee

98 Ross, Tara. 2012. Enlightened Democracy: The Case for the Electoral College. Los Angeles, CA: World
Ahead Publishing Company. Second edition. Page 159.
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that the electoral vote will diverge from the national popular vote. As late as the
week before the 2000 election, the polls were predicting that George W. Bush
was going to win the national popular vote while losing the Electoral College—
exactly the opposite of what happened. Similarly, in 2016, no polls predicted
that Hillary Clinton would lose the Electoral College vote while winning the
national popular vote. Indeed, the fact that 2016 would be a “wrong winner”
election did not become apparent until late on Election Night.

e Under the current system, states can change their method of awarding electoral
votes right up to the Monday before Election Day. If anyone is concerned about
the hypothetical scenario in which states “pop in and out of” the National
Popular Vote Compact, the Compact’s July 20 deadline is superior to the current
system’s deadline for changing the rules of the game. This myth is one of
many examples in this book of a criticism aimed at the National Popular Vote
Compact where the Compact is superior to the current system.

e Because of state constitutional provisions and other scheduling issues in
state legislatures, a decision to “pop in and out of” the National Popular Vote
Compact would, in practice, have to be made considerably earlier than July 20
of the presidential election year.

MORE DETAILED ANSWER:
Tara Ross, a lobbyist against the National Popular Vote Compact who works closely with
Save Our States, asserted in 2017

“States will be able to pop in and out of the compact. ... The presidential elec-
tion system would be in a constant state of upheaval.”%

In a similar vein, David Gringer propounded a hypothetical scenario in 2008 in which
the Republican-controlled Texas legislature might “perniciously” enact the National Popu-
lar Vote Compact on the basis of mid-year polling indicating that the Republican presiden-
tial nominee is poised to win the national popular vote while losing the Electoral College.

In his 2008 article, Gringer hypothesized a 2020 election cycle in which:

“Early polling shows likely Democratic nominee New York Governor Eliot
Spitzer with a substantial lead in Texas over the soon-to-be Republican nomi-
nee South Dakota Senator John Thune. If the Democratic nominee carries
Texas in the general election, he will have a ‘lock’ on the electoral college.”

“At the behest of Republican Party leaders, the state legislature passes a bill
awarding its electoral votes to the winner of the national popular vote. The
Republican Governor of Texas signs the bill into law.

99 Ross, Tara, 2017. Truth catches up with the effort to abolish the Electoral College. Washington Examiner.
October 19, 2017.
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“With the addition of Texas, enough states now participate for the NPV to take
effect.”?™

The Compact governs a given presidential election only if it is in effect in states
possessing a majority of the electoral votes on July 20 of a presidential election year.
The National Popular Vote Compact specifies that it will:

“govern the appointment of presidential electors in each member state in any
year in which this agreement is, on July 20, in effect in states cumulatively pos-
sessing a majority of the electoral votes.”"™

Moreover, if a state withdraws from the Compact during the six-month period between
July 20 of a presidential election year and the following January 20 (Inauguration Day),
the withdrawal will not take effect until after the Inauguration (as discussed in detail in
section 9.25).

Thus, the question of whether the National Popular Vote Compact will govern a partic-
ular November presidential election is settled on July 20 of each presidential election year.

July 20 usually comes before events such as:

¢ the national nominating conventions of the major political parties;

¢ the debates between the candidates nominated at the conventions; and

e the day-to-day conduct of the campaign in the fall, including the numerous
unexpected events that occur (e.g., the financial crisis in mid-September 2008).

Polls taken days before an election have consistently failed to accurately foresee that
the electoral vote will diverge from the national popular vote.

Hypothetical scenarios in which politically motivated states “pop in and out of” the Com-
pact before July 20 of a presidential election year assume the existence of predictive tech-
niques that are sufficiently accurate to convince a state legislature and Governor that the
Electoral College vote will diverge from the national popular vote in November.

Both the 2000 and 2016 election illustrate that it is difficult to make an accurate pre-
diction days before Election Day—Ilet alone in July—about whether the electoral vote will
diverge from the national popular vote.

In 2000, for example, George W. Bush had an average national-popular-vote lead of
2.1% in the 18 polls listed in Polling Report for the five-day period before Election Day. As
shown in table 9.52, Bush was ahead in 14 of the 18 polls and tied in two, while Gore was
ahead in only two polls.’"

97 Gringer, David. 2008. Why the National Popular Vote plan is the wrong way to abolish the Electoral College.
108 Columbia Law Review 182. January 2008. Pages 219-220.

97 Article III, clause 9 of the National Popular Vote Compact. See section 6.3.3 for a detailed discussion.

92 Election 2000. Polling Report. https://www.pollingreport.com/2000.htm In the table, a pound sign indicates
a tracking poll; an asterisk indicates a poll taken without naming the running mate; and an ampersand indi-
cates that undecided voters were allocated. The date is the ending day of the poll.


https://www.pollingreport.com/2000.htm
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Table 9.52 National polls in the five days before the 2000 election

Bush lead

Poll Bush Gore Nader Buchanan over Gore Day
CBS * 44 45 4 1 -1 Monday
CNN/USA TODAY/GALLUP # @ 48 46 4 1 2 Monday
CNN/USA TODAY/GALLUP # 47 45 4 1 2 Monday
IBD/CSM/TIPP * # @ 47.9 46 3.7 2 Monday
REUTERS/MSNBC * # @ 46 48 5 1 -2 Monday
VOTER.COM * # @ 50 45 3.5 5 Monday
VOTER.COM * # 46 41 4 0 5 Monday
ABC # * 48 45 3 1 3 Sunday
HARRIS * @ 47 47 5 0 Sunday
HOTLINE * 45 42 4 1 3 Sunday
ICR * 46 44 7 2 2 Sunday
NBC/WALL ST. JOURNAL 47 44 3 2 3 Sunday
PEW @ 49 47 4 2 Sunday
PEW 45 43 4 2 Sunday
WASHINGTON POST * 48 45 3 1 3 Sunday
FOX/OPINION DYNAMICS * 43 43 3 1 0 Thursday
MARIST COLLEGE 49 44 2 1 5 Thursday
NEWSWEEK 45 43 5 2 Thursday
Average 46.7 44.6 4.0 0.7 21

Mike Shannon reported what the Bush campaign thought six days before Election
Day:

“I was the keeper of the George W. Bush campaign map—our color-
coded projection of electoral college votes based on our private state
tracking polls.”

“The map is a prime example of the uncertainty in projecting presidential
races when there is a deeply divided electorate and the potential for late-fall
surprises.”

“That map proved wrong just six days later.”
“Florida, where our nightly polls had shown us holding a five-point lead.”

“New Mexico (Solid Bush), Michigan (Lean Bush) and Wisconsin (Lean Bush)
were ultimately won by Al Gore.”

“My conviction ... can be summed up in three words: Nobody knows
anything.”” [Emphasis added]

93 Shannon, Mike. 2020. I tracked electoral votes for Bush. Beware of the 2020 forecasts. Washington Post.
September 23, 2020. https:/www.washingtonpost.com/outlook/2020/09/23/bush-gore-electoral-polls/


https://www.washingtonpost.com/outlook/2020/09/23/bush-gore-electoral-polls/
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Two days before Election Day (Sunday November 5, 2000), the lead story on the front
page of the New York Times said:

“Mr. Bush continued to hold leads ranging from one to five percentage
points in all the national tracking polls, in addition to his slight advantage
in the electoral college calculations.”

“No fewer than a dozen states, with a total of 125 of the 270 electoral votes
needed for election, were classified as tossups by politicians, pollsters and aca-
demic specialists interviewed by the New York Times.”™ [Emphasis added]

Meanwhile, in 2000, the Bush campaign was actively planning for the possibility of
losing the Electoral College while winning the national popular vote.

In an article entitled “Bush Set to Fight an Electoral College Loss,” the New York Daily
News reported on Wednesday November 1, 2000:

“Quietly, some of George W. Bush’s advisers are preparing for the ulti-
mate ‘what if’ scenario: What happens if Bush wins the popular vote for
President, but loses the White House because Al Gore won the majority of
electoral votes?”

“The one thing we don’t do is roll over, says a Bush aide. ‘We fight.’

“How? The core of the emerging Bush strategy assumes a popular uprising,
stoked by the Bushies themselves, of course.

“In league with the campaign—which is preparing talking points about the
Electoral College’s essential unfairness—a massive talk-radio operation would
be encouraged. ‘We'd have ads, too, says a Bush aide, ‘and I think you can count
on the media to fuel the thing big-time. Even papers that supported Gore might
turn against him because the will of the people will have been thwarted.’

“Local business leaders will be urged to lobby their customers; the clergy will
be asked to speak up for the popular will; and Team Bush will enlist as many
Democrats as possible to scream as loud as they can. ‘You think ‘Democrats for
Democracy’ would be a catchy term for them?’ asks a Bush adviser.

“The universe of people who would be targeted by this insurrection is
small—the 538 currently anonymous folks called electors, people chosen
by the campaigns and their state party organizations as a reward for their ser-
vice over the years.”

974 Apple, R.W. Jr. 2000. The 2000 campaign: The game plan; Dozen states too close to call in the final days.
New York Times. November 5, 2000. https://www.nytimes.com/2000/11/05/us/2000-campaign-game-plan-do
zen-states-seem-too-close-call-final-days.html?searchResultPosition=10


https://www.nytimes.com/2000/11/05/us/2000-campaign-game-plan-dozen-states-seem-too-close-call-final-days.html?searchResultPosition=10
https://www.nytimes.com/2000/11/05/us/2000-campaign-game-plan-dozen-states-seem-too-close-call-final-days.html?searchResultPosition=10
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“Enough of the electors could theoretically switch to Bush if they wanted
to—if there was sufficient pressure on them to ratify the popular verdict.”*"
[Emphasis added]

Nate Cohn wrote in 2012:

“There is a high evidentiary burden for demonstrating that any candidate holds
a structural advantage in the Electoral College. The Electoral College almost
always follows the popular vote, and even when the popular vote winner fails
to secure the necessary electoral votes, it isn’t necessarily apparent in ad-
vance. Heading into Election Night 2000, the fear was Gore winning
the Electoral College and Bush winning the popular vote. The exact
opposite happened only a few hours later. In an extremely close national
election, deviations of only a few percentage points in the closest few states
can complicate even the best gamed electoral scenarios.””” [Emphasis added]

Similarly, when the polls closed on Election Day in 2016, it was not evident that Donald
Trump was going to win the Electoral College while losing the national popular vote. That
outcome did not become evident until several hours later in the evening.

Thus, in the two elections of the early 2000s when the winner of the electoral vote
diverged from the national popular vote, that outcome was not evident days—or even
hours—in advance.

Summer polling cannot accurately predict that the electoral vote will diverge from

the national popular vote in November.

In an article entitled “Anything Can Change in a Presidential Year,” Larry Sabato cited nu-
merous previous inaccurate summer predictions:

“In June 2004, Kerry led Bush outside the margin of error at 49 percent to 43
percent. Instead, Bush grabbed his second term with 51 percent in November.”

“John McCain actually led Barack Obama by a whisker in Gallup’s daily track-
ing at the beginning of June 2008, 46 percent to 45 percent. It wasn't close in the
fall, with Obama winning 53 percent.”*"

In July 1988, Michael Dukakis led George HW. Bush by 17% in a national Gallup poll
and even led Bush by 10% in Bush’s home state of Texas.’” However, the general-election

9% Kramer, Michael. Bush set to fight an electoral college loss: They’re not only thinking the unthinkable,
They're planning for it. New York Daily News. November 1, 2000. http://articles.nydailynews.com/2000-11
-01/news/18145743_1_electoral-votes-popular-vote-bush-aide

976 Cohn, Nate. 2012. No, we don’t have evidence of an Obama advantage in the Electoral College. The New
Republic. June 27, 2012.

97Sabato, Larry. 2012. Anything Can Change in a Presidential Year. New York Times. July 23, 2012. https:/
www.nytimes.com/roomfordebate/2012/01/17/what-the-polls-cant-tell-us/anything-can-change-in-a-presid
ential-year

98 Dukakis Lead Widens, According to New Poll. New York Times. July 26, 1988. https:/www.nytimes.com/19
88/07/26/us/dukakis-lead-widens-according-to-new-poll. html?auth=login-email&login=email


http://articles.nydailynews.com/2000-11-01/news/18145743_1_electoral-votes-popular-vote-bush-aide
http://articles.nydailynews.com/2000-11-01/news/18145743_1_electoral-votes-popular-vote-bush-aide
https://www.nytimes.com/roomfordebate/2012/01/17/what-the-polls-cant-tell-us/anything-can-change-in-a-presidential-year
https://www.nytimes.com/roomfordebate/2012/01/17/what-the-polls-cant-tell-us/anything-can-change-in-a-presidential-year
https://www.nytimes.com/roomfordebate/2012/01/17/what-the-polls-cant-tell-us/anything-can-change-in-a-presidential-year
https://www.nytimes.com/1988/07/26/us/dukakis-lead-widens-according-to-new-poll.html?auth=login-email&login=email
https://www.nytimes.com/1988/07/26/us/dukakis-lead-widens-according-to-new-poll.html?auth=login-email&login=email
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campaign had not even started in July, and Bush won in November with an 8% national
lead.

In June 2016, an ABC News-Washington Post poll of registered voters nationwide
showed Hillary Clinton with a 12-point lead over Trump.’”

In June 2020, a New York Times-Siena College poll showed Biden leading Trump by
14 points.?

Similarly, Timothy Stanley reminded us that:

“In March 1980, President Jimmy Carter led Ronald Reagan by 25 percent in
some polls. Reagan went onto win the November election by 51 to 41 percent.”*!

The New York Times reported that a nationwide Gallup poll taken on June 4-8, 1992,
showed Bill Clinton in third place. The results were:

¢ Ross Perot—39%
¢ Incumbent President George H.W. Bush—31%
¢ Bill Clinton—25% support.’s?

Despite this June 1992 poll, Bill Clinton took the lead immediately after the Demo-
cratic convention and retained it all the way to Election Day.

Table 9.53 shows a compilation by Nathaniel Rakich of the FiveThirtyEight national
polling average 84 days before 12 recent elections (that is, mid-August).’®?

More importantly, presidential elections in which one candidate wins the popular vote
while losing the electoral vote are necessarily close elections.

Tilden’s 3.0% margin in 1876 was the largest difference in the national popular vote
among the nation’s “wrong winner” elections (table 1.1).

In 2000, the difference in the national popular vote between the two candidates was
0.5% (about a half million votes nationwide).

An article on July 24, 2012, by Nate Silver in the New York Times, entitled “State and
National Polls Tell Different Tales About State of Campaign,”®* reinforces the point.

Silver pointed out that the Real Clear Politics average of national polls gave President
Obama a nationwide lead of 1.3% on July 24, 2012. However, at the same moment, Obama
led by a mean of 3.5% in the Real Clear Politics averages for 10 battleground states (Ohio,

9% Bolton, Alexander. 2020. GOP skeptical of polling on Trump. The Hill. June 30, 2020. https:/thehill.com/ho
menews/senate/505151-gop-skeptical-of-polling-on-trump

9%0Cohn, Nate. 2020. In Poll, Trump Falls Far Behind Biden in Six Key Battleground States. New York Times.
June 25, 2020. https://www.nytimes.com/2020/06/25/upshot/poll-2020-biden-battlegrounds.html

%I Stanley, Timothy. Why Romney is stronger than he seems. CNN. April 10, 2012. https://www.cnn.com/2012
/04/10/opinion/stanley-romney-prospects

9%20n the Trail: Poll gives Perot a clear lead. New York Times. June 11, 1992. https://www.nytimes.com/1992
/06/11/us/the-1992-campaign-on-the-trail-poll-gives-perot-a-clear-lead.html The same article reported that,
in a previous Gallup poll in late May, Bush and Perot were tied at 35 percent each, with Clinton at 25
percent.

93 Rakich, Nathaniel. Twitter. August 11, 2020. https:/twitter.com/baseballot/status/12932141672315944962ref
_src=twsrc%bEtfw

%4 Silver, Nate. State and national polls tell different tales about state of campaign. FiveThirtyEight column in
New York Times. July 24, 2012. https://archive.nytimes.com/fivethirtyeight.blogs.nytimes.com/2012/07/24
/state-and-national-polls-tell-different-tales-about-state-of-campaign/?searchResultPosition=3


https://thehill.com/homenews/senate/505151-gop-skeptical-of-polling-on-trump
https://thehill.com/homenews/senate/505151-gop-skeptical-of-polling-on-trump
https://www.nytimes.com/2020/06/25/upshot/poll-2020-biden-battlegrounds.html
https://www.cnn.com/2012/04/10/opinion/stanley-romney-prospects
https://www.cnn.com/2012/04/10/opinion/stanley-romney-prospects
https://www.nytimes.com/1992/06/11/us/the-1992-campaign-on-the-trail-poll-gives-perot-a-clear-lead.html
https://www.nytimes.com/1992/06/11/us/the-1992-campaign-on-the-trail-poll-gives-perot-a-clear-lead.html
https://twitter.com/baseballot/status/1293214167231594496?ref_src=twsrc%5Etfw
https://twitter.com/baseballot/status/1293214167231594496?ref_src=twsrc%5Etfw
https://archive.nytimes.com/fivethirtyeight.blogs.nytimes.com/2012/07/24/state-and-national-polls-tell-different-tales-about-state-of-campaign/?searchResultPosition=3
https://archive.nytimes.com/fivethirtyeight.blogs.nytimes.com/2012/07/24/state-and-national-polls-tell-different-tales-about-state-of-campaign/?searchResultPosition=3
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Table 9.53 Mid-August national polling averages 1976-2020

Lead of August Did August leading Actual lead of

leading candidate candidate still lead in August leading Absolute

August leading in the national the national popular candidate on value of

Year candidate popular vote vote on Election Day? Election Day difference
2020 Biden +8.3% Yes +4.0% 4.3%
2016 H. Clinton +6.6% Yes +2.0% 4.6%
2012 Obama +0.5% Yes +3.9% 3.4%
2008 Obama +2.6% Yes +7.2% 4.6%
2004 Kerry +2.5% No -2.4% 4,9%
2000 G.W. Bush +10.0% No -0.5% 10.5%
1996 B. Clinton +11.3% Yes +8.5% 2.8%
1992 B. Clinton +20.1% Yes +5.6% 14.5%
1988 Dukakis +5.6% No -7.8% 13.4%
1984 Reagan +16.0% Yes +18.2% -2.2%
1980 Reagan +22.1% Yes +9.7% 12.4%
1976 Carter +26.6% Yes +2.1% 24.5%
Average 5.5%

Virginia, Florida, Pennsylvania, Colorado, Iowa, Nevada, Michigan, New Hampshire, and
Wisconsin) that were considered (at the time) to be most likely to determine the outcome
of the 2012 election. Both the 1.3% margin and the 3.5% margin cited in Silver’s article were
inside the margin of error for most political polling taken during campaigns.

In any case, a poll is not a prediction. Even if a given political poll had no margin of
error (e.g., if every voter in the country were polled), it would merely be a snapshot of pub-
lic opinion as of the particular moment when taken.

State constitutional provisions and state legislative procedures provide numerous
tools by which the minority party in a state legislature can frustrate a politically
motivated last-minute change in state law.

As a practical matter of state legislative scheduling, a decision to “pop in or out of” the
National Popular Vote Compact would have to be made considerably earlier than July 20 of
a presidential election year in most states.

For one thing, a large majority of state legislatures are not even in session in mid-July.
Thus, a change in a state’s method of awarding electoral votes would, in practice, have to
be enacted earlier in the year in most states.

Moreover, some state legislatures (including the Texas legislature specifically dis-
cussed by Gringer) only meet in regular session at the beginning of each odd-numbered
year—that is, about a year and a half before the presidential election.

In every state, winning approval of any new state law is a multi-step process that can
be derailed at many points.

Moreover, the date of approval of a new state law should not be confused with the date
on which the new law takes effect.

The National Popular Vote Compact is based on state laws that are in effect on July
20. Specifically, the ninth clause of Article III of the Compact provides:
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“This article shall govern the appointment of presidential electors in each mem-
ber state in any year in which this agreement is, on July 20, in effect in states
cumulatively possessing a majority of the electoral votes.” [Emphasis added]

A new state law that is passed by the legislature and signed by the Governor can be
“in effect” by July 20 only in accordance with the state’s constitution schedule specifying
when new state laws take effect.

Procedures exist in every state legislature to allow a newly enacted law to take ef-
fect immediately. However, in many states, these procedures can be invoked only by a
super-majority.

Given that the premise of Gringer’s hypothetical scenario is that the majority party in
Texas (the Republicans) wants to enact the National Popular Vote Compact for a “perni-
cious” partisan advantage, the Democrats in the legislature would vigorously employ every
available dilatory tactic at their disposal to block the bill.

Texas is one of four states with a two-thirds quorum in the legislature. Texas Republi-
cans have never had a two-thirds super-majority in both houses of the legislature.

In 2003, the Democrats pulled the quorum when the Republicans attempted to pass a
politically motivated mid-decade redrawing of the state’s congressional districts (section
9.25.1). They did so again in 2021 concerning an abortion bill.?®> They would surely do so in
the situation envisioned by Grainger.

Moreover, many state constitutions provide for a significant delay between the time a
Governor signs a new law and its effective date. Delays of 60, 90, or 120 days are typical (as
shown in table 9.40 and discussed in section 9.25.1).

Looking at Texas in particular, new state laws take effect 90 days after enactment.
This 90-day delay can only be waived by a two-thirds vote of both houses of the legislature.
Texas Republicans have not had a two-thirds super-majority in both houses of the state
legislature at any time in the 215 century. Thus, the National Popular Vote Compact would
have to be signed into law, at the minimum, by April 20 of a presidential election year in
order to be in effect by July 20.

There is an additional reason why Gringer’s hypothetical scenario could not be suc-
cessfully executed by April 20 of the presidential election year.

The Texas legislature is one of a number of state legislatures that meet only for a few
months in odd-numbered years. Thus, Gringer’s hypothetical scenario would have to be
executed in Texas during the short biannual session that takes place in the early part of an
odd-numbered year—that is, 18 months before a presidential election.

Of course, it is theoretically possible to pass a bill in a special session of a state legisla-
ture. However, in Texas, a special session would not be an option for a highly partisan bill.
If a special session were called for the purpose of passing an elections bill that is perceived
to be of partisan advantage to the Republicans, Texas Democrats will simply prevent the
formation of a quorum for the special session. In states with filibusters, the minority op-
posing the legislation would employ that tactic.

95 Eltohamy, Farah. 2021. What it means to break quorum and what you need to know about the Texas House
Democrats’ dramatic departure. The Texas Tribune. July 14, 2021. https://www.texastribune.org/2021/07/14
/texas-democrats-walkout-quorum/


https://www.texastribune.org/2021/07/14/texas-democrats-walkout-quorum/
https://www.texastribune.org/2021/07/14/texas-democrats-walkout-quorum/
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A state legislature’s dominant party can usually overcome dilatory tactics such as
quorum-pulling and filibustering in the longer regular legislative session when there are
numerous “must pass” bills. However, in a short special session when only one bill is on the
agenda, quorum-pulling and filibustering are generally highly effective.

Section 9.25.1 provides additional details on the difficulties associated with trying to
pass legislation over the determined opposition of a legislature’s minority.

In short, Tara Ross’ assertion that “States will be able to pop in and out” of the Com-
pact is a parlor game that does not reflect real-world state legislative operations.

After the Compact is used in one presidential election, additional states are likely

to adopt it.

Under the current state-by-state winner-take-all method of awarding electoral votes,
general-election campaigns ignore three-quarters or more of the states (as detailed in
section 1.2).

In the first national popular vote for President under the National Popular Vote Com-
pact, presidential candidates will necessarily have to solicit votes from all Americans
(chapter 8).

Thus, once a national popular vote for President is conducted, many states that did
not belong to the Compact in that first election would likely enact the Compact in order to
ensure that they would continue to receive attention in the future.

Thus, the Compact is likely to be law in states with considerably more than 270 elec-
toral votes as its second presidential election approaches. Thus, a considerable number
of states would have to want to repeal the Compact in order to return to the old system.

Having said that, the nature of democracy is that laws can be repealed. If the Compact
does not have sufficient public support, it would simply not govern future presidential
elections.

The Compact’s July 20 deadline makes it less vulnerable than the current system
to politically motivated last-minute changes by states.
Current federal law (the Electoral Count Reform Act of 2022) provides (in section 1):

“The electors of President and Vice President shall be appointed, in each State,
on election day, in accordance with the laws of the State enacted prior to
election day.” [Emphasis added]

In other words, in the time up to and including the Monday before Election Day, a
state may switch to, or from, the congressional-district method of awarding electoral votes
(such as used in Maine and Nebraska), the winner-take-all method, legislative appointment
of presidential electors, the whole-number proportional method, or any other method.

In contrast, the National Popular Vote Compact only governs a presidential election if
it is in effect in states possessing a majority of the electoral votes on July 20 of a presiden-
tial election year.

If anyone is concerned about the hypothetical scenario in which states “pop in and out
of” the National Popular Vote Compact, the fact is that the Compact is distinctly superior
to the current system in this respect.
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The events in Nebraska in 2024 illustrate the difference between the current system
and the Compact.

The Republican presidential nominee has won the statewide vote in Nebraska in every
election since 1968.

In 1992, Nebraska switched from the statewide winner-take-all method for awarding
electoral votes to the congressional-district system.

In 2008 and 2020, the Democratic presidential nominee won one electoral vote from
Nebraska’s 2" congressional district (the Omaha area). Meanwhile, the Republican presi-
dential nominee won the state’s other four electoral votes.

The Nebraska legislature has considered proposals to repeal the congressional-
district method in every year since 2008.

As the 2024 presidential election approached, Nebraska’s Republican Governor Jim
Pillen, Donald Trump, and others recognized that there was a politically plausible combi-
nation of states that might enable the 2™ district’s electoral vote to determine the national
outcome of the 2024 presidential election. That combination of states (shown by the map
in figure 1.22 section 1.6.4) would produce a 269-269 tie in the Electoral College and throw
the presidential election into the U.S. House.

When a presidential election is thrown into the House, each state has one vote. Based
on the likely composition of the state delegations on January 6, 2025 (discussed in section
1.6.4), the Republican presidential nominee would be chosen President in the event of a
269-269 tie in the Electoral College.

On the other hand, if the 2" district were to vote for the Democratic presidential nomi-
nee in November 2024, and if Nebraska were to retain its current congressional-district
method of awarding electoral votes, the Democratic presidential nominee would win the
Electoral College by a 270-268 margin.

In the spring of 2024, Pillen, Trump, and others urged the Nebraska legislature to re-
peal the state’s 1992 law establishing the congressional-district method and replace it with
the winner-take-all method of awarding electoral votes.

In reaction to a possible change in Nebraska’s law, Democratic legislative leaders in
Maine (the only other state using the congressional-district method of awarding electoral
votes) threatened to switch Maine to the winner-take-all method.®® That countermove by
Maine would negate the partisan advantage that would be created by the proposed legisla-
tion in Nebraska.

The winner-take-all bill was blocked by a filibuster in the Nebraska legislature. Shortly
thereafter, the regular sessions of both the Nebraska and Maine legislatures adjourned.®”

The Nebraska Governor has the power to call a special session of the legislature at any

%6 Stein, Sam. 2024. Maine Dems say they’ll consider cutting off Trump’s path, if Nebraska moves to hurt
Biden. Politico. April 26, 2024. https://www.politico.com/news/2024/04/26/maine-nebraska-electoral-votes
-trump-00154645

97 Astor, Maggie. 2024. Nebraska Lawmakers Block Trump-Backed Changes to Electoral System. New York
Times. April 4, 2024. https://www.nytimes.com/2024/04/04/us/politics/nebraska-winner-take-all-trump.html
?smid=url-share


https://www.politico.com/news/2024/04/26/maine-nebraska-electoral-votes-trump-00154645
https://www.politico.com/news/2024/04/26/maine-nebraska-electoral-votes-trump-00154645
https://www.nytimes.com/2024/04/04/us/politics/nebraska-winner-take-all-trump.html?smid=url-share
https://www.nytimes.com/2024/04/04/us/politics/nebraska-winner-take-all-trump.html?smid=url-share
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time. In fact, the Governor called a special session of the legislature starting on July 25,
2024, to consider a limited list of topics largely focused on property taxes.’

Although legislation to change Nebraska’s method of awarding electoral votes was not
on the agenda of the July 2024 special session, the Governor indicated that he was willing
to call a special session before Election Day on that topic if there were enough votes in the
legislature to overcome the filibuster, pass the bill, and give the bill immediate effect.?®
Both actions would require a two-thirds vote in the legislature.

Immediate effect would be critical in order to impact the November 2024 presidential
election, because newly passed legislation in Nebraska ordinarily takes effect after a 90-
day delay.

In Maine, there is a similar 90-day delay before new laws take effect. As in Nebraska,
new laws in Maine can be given immediate effect by a two-thirds vote in the legislature.
However, because the Democrats do not have two-thirds of the Maine legislature, any at-
tempt by Maine to counter a potential change in Nebraska would have to be enacted by
early August.

On August 10, 2024, the Nebraska Examiner reported:

“Nebraska Republican Party Chairman Eric Underwood confirmed what state
senators have told the Examiner privately, that the issue is not dead for
2024, and Pillen and legislative Republicans are waiting for the right mo-
ment to bring it forward.”

“State lawmakers, including the senator who shepherded the idea last session,
State Sen. Loren Lippincott of Central City, have said Pillen would call another
special session if he can show the governor he has 33 votes to overcome a
promised filibuster.”?”° [Emphasis added]

As of the time of this writing, it is not known whether Nebraska law will be changed in
time to impact the November 2024 presidential election.

In summary, a state can change its method of awarding electoral votes right up to the
day before Election Day under the current system, whereas under the National Popular
Vote Compact, a change in method would have to be enacted and take effect by July 20.

If anyone is concerned about the hypothetical scenario in which states “pop in and out
of” the National Popular Vote Compact, the Compact’s July 20 deadline is superior to the
current system’s deadline.

The myth that states could “pop in and out of” the National Popular Vote Compact is
one of many examples in this book of a criticism aimed at the Compact where the Compact
is superior to the current system.

98 Nebraska Legislature. Introduced Legislation for July 25th, 2024. https:/www.nebraskalegislature.gov/ca
lendar/legislation.php?day=2024-07-25

%9 Sanderford, Aaron. 2024. Nebraska push for winner-take-all will wait in line after property tax relief. Ne-
braska Examiner. July 22, 2024. https:/nebraskaexaminer.com/2024/07/22/nebraska-push-for-winner-take
-all-will-wait-in-line-after-property-tax-relief

90 Sanderford, Aaron. 2024. Nebraska’s 2nd District steps back into presidential spotlight after crazy month.
Nebraska Examiner. August 10, 2024. https:/nebraskaexaminer.com/2024/08/10/nebraskas-2nd-district-st
eps-back-into-presidential-spotlight-after-crazy-month/
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9.36. MYTHS ABOUT A SYSTEMATIC REPUBLICAN OR DEMOCRATIC ADVANTAGE
IN THE ELECTORAL COLLEGE

9.36.1. MYTH: Population growth in Sunbelt states gives the Republicans an
ongoing advantage in the Electoral College.

QUICK ANSWER:

e Each state’s number of votes in the Electoral College is readjusted every 10
years to reflect the result of the federal census.

¢ Republican-leaning states gained a total of 18 electoral votes as a result of the
2020 and 2010 census—Ilargely because of rapid population growth in Sunbelt
states.

¢ This gain of 18 electoral votes was illusory, because newcomers with political
views different from a state’s existing voters often destabilize the state’s
political equilibrium. In particular, there are eight states (comprising 107
electoral votes) that were solidly Republican for decades, but where fast growth
did not benefit the Republican cause. Rapidly growing states such as Virginia,
Colorado, and New Mexico were solidly red in presidential elections during the
last part of the 20" century. However, they transitioned to being battleground
states (for a few elections), and they are now solidly blue. Moreover, fast-
growing Arizona, Florida, Georgia, Nevada, and North Carolina have shifted
from being solidly red during the last part of the 20™ century to being
battleground states in the 215 century.

MORE DETAILED ANSWER:
As a result of each recent census, many states that were solidly Republican for decades
(mainly in the South and West) have grown rapidly.

These states have consistently gained electoral votes at the expense of other states
(mainly in the North) that have usually voted Democratic.

Some have argued that this long-term shift of electoral votes should be interpreted as
favoring the Republican Party.

However, rapid population growth is not necessarily advantageous to a state’s cur-
rently dominant political party.

People move into a state, leave a state, and stay in a state because of various eco-
nomic, demographic, cultural, and psychological factors.

Because the political outlook of newcomers often differs significantly from that of
continuing residents and leavers, rapid population growth often alters a state’s political
complexion.

The 2010 and 2020 census gave Republicans an additional 18 electoral votes, but
destabilized 77 other electoral votes.
Republican-leaning states gained six electoral votes as a result of the 2020 census and 12
electoral votes, thanks to the 2010 census.

The Republican Party would have received six more electoral votes in the 2020 presi-
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dential election if the allocation of electoral votes based on the 2020 census had applied to
the 2020 election. Specifically:

¢ Five states that voted Democratic in the 2020 presidential election lost
electoral votes as a result of the 2020 census, namely California (-1), Illinois
(-1), Michigan (-1), New York (-1), and Pennsylvania (-1). However, two states
that voted Democratic in 2020 gained electoral votes, namely Colorado (+1)
and Oregon (+1). The result was a net gain of three electoral votes for the
Republicans.

e Four states that voted Republican in the 2020 presidential election gained
electoral vote(s) as a result of the 2020 census, namely Florida (+1), Montana
(+1), North Carolina (+1), and Texas (+2). However, two states that voted
Republican in 2020 lost electoral votes, namely Ohio (-1) and West Virginia (-1).
The result was a net gain of three electoral votes for the Republicans.

The 2010 census had a similar effect, as indicated by the results of the 2008 and 2012
elections.”

e Eight states that voted Democratic in the 2008 and 2012 presidential elections
lost electoral votes as a result of the 2010 census, namely Illinois (-1), lowa (-1),
Massachusetts (1), Michigan (-1), New Jersey (-1), New York (-2), Ohio (-2),
and Pennsylvania (-1). However, three states that voted Democratic in 2008 and
2012 gained electoral votes, namely Florida (+2), Nevada (+1), and Washington
(+1). The result was a net gain of six electoral votes for the Republicans.

¢ Five states that voted Republican in the 2008 and 2012 presidential elections
gained electoral vote(s) as a result of the 2010 census, namely Arizona (+1),
Georgia (+1), South Carolina (+1), Utah (+1), and Texas (+4). However, two states
that voted Republican in 2008 and 2012 lost electoral votes, namely Louisiana
(-1) and Missouri (-1). The result was a net gain of six electoral votes for the
Republicans.

This Republican gain of 12 electoral votes as a result of the 2010 census and the addi-
tional gain of six electoral votes as a result of the 2020 census might seem, at first glance,
to be helpful to the Republicans.

However, this combined gain of 18 electoral votes was illusory, because it was accom-
panied by a destabilization of eight states with 107 electoral votes that had been solidly
Republican during the last part of the 20™ century and the early 2000s.

These eight formerly solidly Republican states are listed below along with their num-
bers of electoral votes in the 2024 and 2028 elections.

e Virginia (13), Colorado (10), and New Mexico (5) were solidly red for most of the
last part of the 20" century. All three voted Republican for President in 2004.
However, they transitioned to being solidly blue in presidential elections in
2008, 2012, 2016, and 2020. All three are considered blue states in 2024. These
states together have 28 electoral votes.

e North Carolina (16), Arizona (11), Georgia (16), and Nevada (6) were solidly
red for most of the last part of the 20" century. All four voted Republican for

91 See table 3.1 for the distribution of electoral votes in various decades.



Chapter 9—Section 9.36.1. | 1087

President in 2000 and 2004. However, they have transitioned to being closely
divided battleground states in recent years. These states together have 49
electoral votes.

Florida (30) was solidly red for most of the last part of the 20" century.
However, it was a closely divided battleground state in 1996 (and, in fact, went
Democratic that year) and in 2000 (when it went Republican by a mere 537
popular votes). It went Democratic in 2008 and 2012 and then went Republican
in 2016 and 2020 (when Trump won 52% of the two-party vote).

Rapid population growth upset the previously prevailing political equilibrium in each
of these eight states and then, more tangibly, increased the payoff to the Democrats when
they won those states.

Moreover, rapid population growth in Texas creates the possibility of the nation’s
second-largest state (with 40 electoral votes in the 2024 and 2028 elections) becoming a
battleground state in the future.?9%3

Figure 9.28 shows that the Republican presidential nominee’s percentage of the two-
party vote was:

Mike Flanagan—flantoons@btinternet.com

62% in 2004 (when Texas had 34 electoral votes)
56% in 2008

58% in 2012 (when Texas had 38 electoral votes)
55% in 2016

53% in 2020.
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Figure 9.28 Republican presidential vote 2004-2020

92 Mahtesian, Charles. Obama’s Texas battleground prediction. Politico. July 18, 2012.

93 Hallman, Tristan. Obama: Texas will be a battleground state “soon.” Dallas Morning News. July 17, 2012.
The quote from Obama was “You're not considered one of the battleground states, although that’s going to
be changing soon.”
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9.36.2. MYTH: The 2000 election illustrates the Republican Party’s structural
advantage under the current system.

QUICK ANSWER:

¢ The Republicans won the 2000 presidential election because of George W.
Bush’s 537 popular-vote margin in Florida out of over five million votes cast
there. That razor-thin statewide margin was the composite result of numerous
extraordinarily small events that occurred during that campaign—not because
of any Republican structural advantage conferred by the state-by-state winner-
take-all method of awarding electoral votes.

MORE DETAILED ANSWER:
It is sometimes argued that the Republican victory in the 2000 election is evidence that
the Republican Party has a structural advantage under the current state-by-state winner-
take-all system.

In 2000, George W. Bush won Florida by a margin of 537 popular votes out of 5,963,110
votes cast there.

Indeed, when an election is decided by a margin of 537 votes out of 5,963,110, numer-
ous factors (large and small) necessarily affected the outcome.

As detailed in section 1.3.9, at least four extraordinarily small random events decided
the outcome of the presidential race in Florida in 2000:

¢ the decision by one county official to use the butterfly ballot;

e rain in part of the state on Election Day;

¢ the use of punch card voting and the resulting hanging chads; and

¢ the choice of size for the U.S. House of Representatives made in 1911.

There is no way to say whether Al Gore would have become President had the 2000
campaign been conducted on the basis of the national popular vote.

What can be said with certainty is that the patterns of candidate travel and advertising
in 2000 would have been entirely different under a national popular vote, because candi-
dates would have solicited votes in every state. Candidates would not have concentrated
their efforts so heavily on Florida or any other single state in a nationwide campaign. Al-
most all (92%) of the general-election campaign events (405 of 439) occurred in 20 states
where the Republican percentage of the two-party vote was in the narrow nine-percent-
age-point range between 44% and 53%, as shown in table 1.19. In a nationwide campaign,
the issues discussed would have been different because the candidates would have had to
appeal to more than just the voters living in the closely divided states.

9.36.3. MYTH: The Republican Party would find it difficult to win the most votes
nationwide.

QUICK ANSWER:

e Over a period of time, the United States has been an evenly divided country.
The cumulative nationwide presidential vote in the 31 presidential elections
between 1900 and 2020 was virtually tied—50.17% of the two-party vote going
to the Republicans and 49.83% going to the Democrats.
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MORE DETAILED ANSWER:
Table 9.54 shows the national popular vote for President between 1900 and 2020 and the
difference between the Republican and Democratic vote.***

Table 9.54 The national popular vote for President 1900-2020

Election Republican Democrat R margin D margin R-D margin

1900 7,219,193 6,357,698 861,495 861,495
1904 7,625,599 5,083,501 2,542,098 2,542,098
1908 7,676,598 6,406,874 1,269,724 1,269,724
1912 4,120,207 6,294,326 2,174,119 -2,174,119
1916 8,547,039 9,126,063 579,024 -579,024
1920 16,151,916 9,134,074 7,017,842 7,017,842
1924 15,724,310 8,386,532 7,337,778 7,337,778
1928 21,432,823 15,004,336 6,428,487 6,428,487
1932 15,760,426 22,818,740 7,058,314 -7,058,314
1936 16,679,683 27,750,866 11,071,183 -11,071,183
1940 22,334,940 27,343,218 5,008,278 -5,008,278
1944 22,021,053 25,612,610 3,591,557 -3,591,557
1948 21,970,064 24,105,810 2,135,746 -2,135,746
1952 33,777,945 27,314,992 6,462,953 6,462,953
1956 35,590,472 26,022,752 9,567,720 9,567,720
1960 34,108,157 34,226,731 118,574 -118,574
1964 27,178,188 43,129,566 15,951,378 -15,951,378
1968 31,785,480 31,275,166 510,314 510,314
1972 47,169,911 29,170,383 17,999,528 17,999,528
1976 39,147,793 40,830,763 1,682,970 -1,682,970
1980 43,904,153 35,483,883 8,420,270 8,420,270
1984 54,455,075 37,577,185 16,877,890 16,877,890
1988 48,886,097 41,809,074 7,077,023 7,077,023
1992 39,103,882 44,909,326 5,805,444 -5,805,444
1996 39,198,755 47,402,357 8,203,602 -8,203,602
2000 50,460,110 51,003,926 543,816 -543,816
2004 62,040,611 59,028,432 3,012,179 3,012,179
2008 59,934,814 69,456,898 9,522,084 -9,522,084
2012 60,930,782 65,897,727 4,966,945 -4,966,945
2016 62,985,134 65,853,652 2,868,518 -2,868,518
2020 74,215,875 81,268,586 7,052,711 -7,052,711
Total 1,032,137,085 1,025,086,047 227,453

941n 1912, the Republican Party was badly split. The official Republican nominee (incumbent President Wil-
liam Howard Taft) came in third place nationally in both the popular and electoral votes—behind former
Republican President Theodore Roosevelt, who ran as the nominee of the Progressive (Bull Moose) Party.
Accordingly, this table shows Theodore Roosevelt’s vote in the Republican column for 1912, instead of
Taft’s (smaller) vote.



1090 | Chapter 9

As can be seen from the table, the United States has been an evenly divided country
over the course of time. The cumulative two-party national popular vote in the 31 presiden-
tial elections between 1900 and 2020 was:

e 50.17% for the Republicans votes and
e 49.83% for the Democrats.

The results were similarly close for other periods.

If the Roosevelt-Hoover race is viewed as the start of the modern political era, the
cumulative national popular vote for the two major parties between 1932 and 2020 was:

e 943,639,400 total Republicans votes—49.59%
e 959292 643 total Democratic votes—50.41%.

If the 1960 Kennedy-Nixon race is viewed as the start of the modern political era, the

cumulative national popular vote for the two major parties between 1960 and 2020 was:
e 775,504,817 total Republicans votes—49.91%
e 778,323,655 total Democratic votes—50.09%.

Between 1988 and 2020, the United States has been in an era of non-landslide presi-
dential elections—that is, elections in which the popular vote difference between the two
leading candidates was less than 10%. The cumulative national popular vote for the two
major parties between 1988 and 2020 was:

e 497,756,060 total Republicans votes—48.59%
e 526,629,978 total Democratic votes—51.41%.

9.36.4. MYTH: There is a systemic Republican or Democratic advantage
in the Electoral College

QUICK ANSWER:

e Because the Republicans won five of the six presidential elections between
1968 and 1988 and numerous states had repeatedly voted for the Republican
presidential nominee in that period, an argument (attributed to Horace Busby)
became prevalent during the 1980s that the there was a “Republican Electoral
College lock” on the presidency.

e Because numerous states had repeatedly voted for the Democratic presidential
nominee between 1992 and 2012, an argument (attributed to Ronald
Brownstein) became prevalent that the there was a durable Democratic “blue
wall” in the Electoral College.

¢ The conventional wisdom prior to the 2016 election was that the Electoral
College favored the Democrats.

e After Donald Trump was elected President in 2016 while losing the national
popular vote, the conventional wisdom changed overnight and became that the
Electoral College favored the Republicans.

MORE DETAILED ANSWER:

The “Republican Electoral College lock” theory of the 1980s
The Republicans won five of the six presidential elections between 1968 and 1988.
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The Republican percentage lead in the national popular vote was substantial in four
of these elections—23 percentage points in 1972 10 in 1980, 18 in 1984, and eight in 1988.
In 1988, a New York Times editorial referred to the Republican’s “Electoral College lock.”

“This year’s fashionable formula goes something like this: ... The Republicans
have a virtual ‘lock’ on the Electoral College.”

“The political analyst credited with the ‘lock’ theory is Horace Busby. ... Busby
concluded that ‘the Electoral College ... is a Republican institution.’ He argued
that the addition of important Sunbelt states like Florida and Texas to tradi-
tional Republican power bases elsewhere provided a recipe for long-term G.O.P.
rule.”

“Recent history seems to confirm a Republican tilt. In the last 5 elections, 23
states with 202 electoral votes have voted Republican every time. Thirteen
more have voted Republican four times. In 1988, these 36 states would produce
354 electoral votes, far more than the 270 required for a majority.”?%

A 1992 article in the New York Times described the Republican “Electoral College
lock” as follows:

“From ... observations of what was happening in 1980, Busby postulated a the-
ory that Republicans have an electoral vote ‘lock’ that gives them an automatic
advantage in presidential elections.”*%

“The ‘lock, according to Busby, consists of 29 states with 289 electoral votes—
270 are needed to elect a president—that have gone Republican at least 75 per-
cent of the time in the last 32 years.”

“Dominance of the Sun Belt, where more and more of the votes and the peo-
ple are, gave the [Republican] Party an enormous edge in winning the White
House—what many analysts described as a lock on the Electoral College.”*"

Shortly after the term “Republican Electoral College lock” came into widespread use
in the 1980s, Bill Clinton was elected President in 1992.

The Democratic “blue wall” theory emerged in 2009.
Ronald Brownstein described the “durable” Democratic “blue wall” in 2009:

“Democrats since 1992 have methodically constructed the party’s largest and
most durable Electoral College base in more than half a century. Call
it the ‘blue wall.””

9 New York Times editorial. 1988. Opinion: The Electoral College’s Cold Calculus. New York Times. July 8,
1988. https://www.nytimes.com/1988/07/08/opinion/the-electoral-college-s-cold-calculus.html

9% Sawislak, Arnold. 1982. Horace Busby; NEWLN:Electoral locks and political music. United Press Interna-
tional. December 29, 1982. https://www.upi.com/Archives/1982/12/29/Horace-BusbyNEWLNElectoral-loc
ks-and-political-music/6858409986000/

“7Toner, Robin. 1992. Republicans’ ‘Electoral Lock’ Is Looking Much Less Secure. New York Times. August 3,
1992. https://www.nytimes.com/1992/08/03/us/1992-campaign-political-memo-republicans-electoral-lock-lo
oking-much-less-secure.html
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https://www.nytimes.com/1992/08/03/us/1992-campaign-political-memo-republicans-electoral-lock-looking-much-less-secure.html
https://www.nytimes.com/1992/08/03/us/1992-campaign-political-memo-republicans-electoral-lock-looking-much-less-secure.html
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“18 states and the District of Columbia have now voted for the
Democratic nominee in at least the past five presidential elections.”

“[These] strong-holds ... are worth a combined 248 Electoral College votes.
That’s more than 90 percent of the 270 votes required to win the presidency.”

“GOP nominee John McCain did not finish within 10 percentage points
of Obama in any of the 18 states (or Washington, D.C.).”

“The Democrats’ grip on such a large electoral bloc forced McCain into the
situation that Democrats typically confronted while the Republicans won five
of the six presidential elections between 1968 and 1988. Through those years,
so many states solidly favored the GOP that analysts in both parties spoke of a
Republican ‘lock’ on the Electoral College.”

“The Democrats’ current electoral vote stronghold is larger than the Republican
base was during the heyday of the GOP lock on the Electoral College.”%

The 2012 election results seemed to solidify the notion of the Democratic blue wall.
The 2012 election appeared to validate Brownstein’s “blue wall.”
Chris Cillizza wrote in December 2012:

“For months leading up to the 2012 election, we wrote about the clear electoral
college advantage that President Obama enjoyed.”

“The 332 electoral votes that Obama won on Nov. 6 not only affirmed that edge
but also raised the question of whether Democrats were in the midst of the sort
of electoral college stranglehold that Republicans enjoyed during the 1980s.”

“If the 2016 Democratic nominee carried only the states that President Obama
won by 4.5 points or more, he/she would end up with 272 electoral votes and a
victory.”

“The electoral college math looks decidedly daunting for Republicans
as they begin to prepare for 2016 and beyond.”* [Emphasis added]

In 2012, Jonathan Bernstein wrote in Salon:

“The Electoral College now favors the Democrats.”%

98 Brownstein, Ronald. 2009. Dems find electoral safety behind a wall of blue. National Journal Magazine.
January 17, 2009.

999 Cillizza, Chris. 2012. Democrats’ electoral college edge—in 1 amazing chart. Washington Post. December
10, 2012. http:/www.washingtonpost.com/blogs/the-fix/wp/2012/12/10/democrats-electoral-college-edge
-in-1-amazing-chart/

1000 Bernstein, Jonathan. 2012. Do Democrats have a permanent Electoral College advantage? Nominate Jeb
Bush or Bobby Jindal. It doesn’t matter: The Electoral College now favors the Democrats. Salon. Decem-
ber 1, 2012. http://www.salon.com/2012/12/01/do_democrats_have_a_permanent_electoral_college_adva
ntage/
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In 2015, Chris Cillizza confidently asserted in the Washington Post:

“No matter whom Republicans nominate to face Hillary Rodham Clinton in
November 2016, that candidate will start at a disadvantage. It’s not polling,
Clinton’s deep résumé or the improving state of the economy. It’s the elec-
toral college.

“Yes, the somewhat arcane—yet remarkably durable—way in which presiden-
tial elections are decided tilts toward Democrats in 2016, as documented by
nonpartisan political handicapper Nathan Gonzales in a recent edition of the
Rothenberg & Gonzales Political Report.”

“Gonzales’s analysis ... reaffirms one of the most important—and undercov-
ered—story lines in presidential politics in the past decade: the increasing
Democratic dominance in the electoral college.”*t12[Emphasis added]

In June 2016, Shane Goldmacher and Annie Karni wrote in Politico:

“Hillary Clinton’s super PAC has begun spending $145 million on ads in eight
states through November—and there’s a realistic path for her to win the White
House even if she carries only one of them. It’s a sign of how strongly tilted
the Electoral College map is in Clinton’s favor.”’” [Emphasis added]

The two-percentage-point Democratic advantage in the Electoral College in 2012
seemed to support the “blue wall” theory.

In 2012, Governor Mitt Romney received 60,930,782 popular votes nationally, compared to
65,897,727 popular votes for Barack Obama (as shown in the actual 2012 election returns
found in table 1.10).

That is, Romney received about 48% of the two-party national popular vote—about
two percentage points short.

Table 9.55 shows the results of applying a tie-producing uniform shift to actual 2012
election returns. This table will show that even if Romney had received enough additional
voter support to create a tie in the national popular vote (preserving each candidate’s rela-
tive profile in each state), Obama would have won the Electoral College by 285-253.

¢ Column 2 shows Romney’s popular vote in each state after applying a uniform
upward adjustment of 1.9581343% to his actual popular vote in the state. These
upward adjustments add 2,483,472 votes to Romney’s nationwide total, giving
him 63,414,254 votes.

1001 CGillizza, Chris. 2015. In 2016 race, an electoral college edge for Democrats. Washington Post. March 15,
2015. https://www.washingtonpost.com/politics/in-2016-race-an-electoral-college-edge-for-democrats/20
15/03/15/8552792-cb3c-11e4-a2a7-9517a3a70506_story.html

1002 Cillizza, Chris. 2012. Democrats’ electoral college edge—in 1 amazing chart. Washington Post. December
10, 2012. https://www.washingtonpost.com/news/the-fix/wp/2012/12/10/democrats-electoral-college-edge
-in-1-amazing-chart

1003 Goldmacher, Shane and Karni, Annie. 2016. Hillary Clinton’s path to victory. Politico. June 19, 2016. https:/
www.politico.com/story/2016/06/hillary-clinton-path-victory-224228#ixzz4C1kMb5TAf


https://www.washingtonpost.com/politics/in-2016-race-an-electoral-college-edge-for-democrats/2015/03/15/855f2792-cb3c-11e4-a2a7-9517a3a70506_story.html
https://www.washingtonpost.com/politics/in-2016-race-an-electoral-college-edge-for-democrats/2015/03/15/855f2792-cb3c-11e4-a2a7-9517a3a70506_story.html
https://www.washingtonpost.com/news/the-fix/wp/2012/12/10/democrats-electoral-college-edge-in-1-amazing-chart
https://www.washingtonpost.com/news/the-fix/wp/2012/12/10/democrats-electoral-college-edge-in-1-amazing-chart
https://www.politico.com/story/2016/06/hillary-clinton-path-victory-224228#ixzz4C1kM5TAf
https://www.politico.com/story/2016/06/hillary-clinton-path-victory-224228#ixzz4C1kM5TAf

1094 | Chapter 9

e Column 3 shows Obama’s popular vote in each state after applying a uniform
downward adjustment of 1.9581343% to his actual popular vote in the
state. These downward adjustments subtract 2,483,472 votes from Obama’s
nationwide total, giving him 63,414,255 votes. The result of these adjustments to
the two candidates is to produce a near-tie in the national popular vote (that is,
63,414,254 to 63,414,255).

¢ Column 4 shows Romney’s percentage of the two-party vote in each state after
his upward adjustment. That is, Romney has 50.00% of the nationwide vote after
the adjustments. Note that Obama’s percentage of the two-party vote in each
state (not shown in the table) is simply 100% minus Romney’s percentage in
each state.

¢ Column 5 shows the Republican nominee’s popular vote margin in each state
after his upward adjustment (if he is leading in the state).

¢ Column 6 shows the Democratic nominee’s popular vote margin in each state
after his downward adjustment (if he is leading in the state).

¢ (Columns 7 and 8 show the Republican and Democratic electoral votes,
respectively, based on their adjusted number of popular votes.

The table is sorted according to Romney’s percentage in each state (column 4).

The result of the tie-producing uniform adjustment shown in table 9.55 is that Presi-
dent Obama would lose Florida (29 electoral votes) and Ohio (18 electoral votes). However,
even after losing these two states, Obama would have ended up with a 285-253 lead in the
Electoral College.

Thus, even if Romney had received enough additional voter support to create a tie
in the national popular vote, Obama would still have ended up with a lead of 28 electoral
votes. 10

The 2016 election revived the belief that the Electoral College favors
the Republican Party.
Since the 2016 election, the conventional wisdom has been that the Electoral College fa-
vors the Republicans.

A week before the June 27, 2024, debate between President Joe Biden and former Presi-
dent Donald Trump, Jason Willick wrote in the Washington Post:

“The Trump-Biden rematch is too close (40.8 percent to 40.3 percent in the
FiveThirtyEight polling average on Wednesday) to handicap with confidence,
and too frozen (Trump’s barely statistically significant lead has held for
months) to deliver much horse-race drama.”

“Some unexpected things could happen after the polls close in November.”

“The first is the possibility that Trump ekes out the most votes—and loses
the presidency. Yes, it’s unlikely. ... But the winner-take-all electoral col-

1004 Note that the table shows that Obama’s lead in Virginia (13 electoral votes) shrinks to a razor-thin 701
votes (1,897,522 to 1,896,820). However, even if Romney had won Virginia, Obama would have had a
272-266 lead in the Electoral College.
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Table 9.55 Tie-producing uniform adjustment of 2012 election data

State Romney Obama R-percent R-Margin D-Margin R-EV D-EV
DC 27,029 261,422 9.37% 234,392 3
HI 129,389 298,284 30.25% 168,894 4
VT 98,415 193,522 33.71% 95,108 3
NY 2,621,665 4,335,638 37.68% 1,713,972 29
RI 165,759 271,122 37.94% 105,364 4
MD 1,023,754 1,625,959 38.64% 602,205 10
CA 5,088,528 7,605,715 40.09% 2,517,186 55
MA 1,249,204 1,860,400 40.17% 611,196 11
DE 173,475 234,593 42.51% 61,119 3
NJ 1,548,598 2,052,276 43.01% 503,678 14
CT 665,047 874,928 43.19% 209,881 7
IL 2,236,152 2,918,576 43.38% 682,423 20
ME 305,857 387,725 44.10% 81,867 4
WA 1,350,316 1,695,750 44.33% 345,434 12
OR 787,946 936,717 45.69% 148,771 7
NM 350,496 400,627 46.66% 50,131 5
MI 2,206,893 2,472,932 47.16% 266,038 16
MN 1,376,353 1,490,039 48.02% 113,686 10
WI 1,470,336 1,561,615 48.49% 91,280 10
NV 483,049 511,891 48.55% 28,841 6
1A 761,030 792,131 49.00% 31,101 6
NH 343,615 355,864 49.12% 12,250 4
Cco 1,234,161 1,273,887 49.21% 39,726 9
PA 2,791,474 2,879,234 49.23% 87,760 20
VA 1,896,820 1,897,522 49.99% 701 13
OH 2,768,890 2,720,138 50.44% 48,751 18
FL 4,326,791 4,071,515 51.52% 255,276 29
NC 2,357,508 2,091,278 52.99% 266,230 15
GA 2,154,125 1,698,390 55.91% 455,736 16
AZ 1,277,886 981,000 56.57% 296,886 11
MO 1,535,432 1,170,804 56.74% 364,627 10
IN 1,470,934 1,102,496 57.16% 368,438 11
SC 1,109,586 828,000 57.27% 281,585 9
MS 735,687 538,008 57.76% 197,678 6
MT 277,127 192,640 58.99% 84,486 3
AK 170,302 117,014 59.27% 53,288 3
X 4,724,104 3,153,863 59.97% 1,570,241 38
LA 1,190,669 770,734 60.70% 419,935 8
SD 217,574 138,075 61.18% 79,499 3
ND 194,455 118,831 62.07% 75,623 3
TN 1,509,776 913,263 62.31% 596,514 11
KS 714,827 418,533 63.07% 296,293 6
NE 490,282 286,863 63.09% 203,418 5
AL 1,296,098 755,523 63.17% 540,576 9
KY 1,121,782 644,778 63.50% 477,003 8
AR 668,151 374,002 64.11% 294,149 6
WV 430,426 225,388 65.63% 205,037 5
ID 433,320 200,378 68.38% 232,941 4
OK 917,464 417,408 68.73% 500,055 7
WY 175,666 64,582 73.12% 111,085 3
uT 760,033 232,380 76.58% 527,653 6

Total 63,414,254 63,414,255 50.00% 253 285
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lege is a fickle institution. It tilted toward Democrats in 2012, only to de-
liver the presidency to Trump in 2016, despite Hillary Clinton’s popular-vote
plurality.”'°® [Emphasis added]

9.37. MYTH ABOUT STATE IDENTITY

9.37.1.

MYTH: The Compact disenfranchises voters, because the electoral votes
of a member state would sometimes go to a candidate who did not
receive the most popular votes in that state.

QUICK ANSWER:

The primary purpose of a presidential election is to elect a President to serve
as the entire country’s chief executive for four years—not to choose the

small group of presidential electors who meet briefly in mid-December for the
ceremonial purpose of casting electoral votes.

The policy choice presented by the National Popular Vote proposal is whether
it is more important that the President be the candidate who received the most
popular votes in the entire country, or for the candidate who received the most
popular votes in a particular state to get that state’s electoral votes.

The current state-by-state winner-take-all method of awarding electoral

votes cancels the vote of every voter whose personal choice differs from

the predominant sentiment in their state. Under the National Popular Vote
Compact, every voter’s vote will be added directly to the national count for
that individual’s choice for President. It is the current system—not the National
Popular Vote system—that disenfranchises voters.

The National Popular Vote Compact represents the “voice of the state” better
than the current winner-take-all system. The most accurate “voice of the state”
is how all of a state’s voters voted—not just how a plurality voted. For example,
there were 1,717,077 votes for Biden and 1,484,065 votes for Trump in Minnesota
in 2020. The current system created the illusion that Minnesota voters were
unanimous for Biden by awarding all 10 of Minnesota’s electoral votes to

Biden. In the last 12 presidential elections in Minnesota, there were 15,129,587
popular votes cast for the Democratic nominee for President and 13,061,178
popular votes cast for the Republican nominee during that period. However, the
Democrats received 120 electoral votes, while the Republicans received none.
Voters care more about who wins the presidency than which presidential
electors get to cast the state’s electoral votes in December. When a voter’s
preferred candidate loses the White House, it is no consolation that the voter’s
candidate won a plurality in the voter’s own state. On Election Night in 2020,
Donald Trump’s supporters in Texas were not celebrating because the 38

1005 Willick, Jason. 2024. Three potential wild cards for a razor-close Biden-Trump election. Washington Post.
June 20, 2024.
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Republican Party candidates for presidential elector would be meeting in
Austin in December to cast the state’s electoral votes for Trump.

¢ The National Popular Vote Compact would award all the electoral votes of all
the member states to the presidential candidate who received the most popular
votes from all 50 states and the District of Columbia. Therefore, the national-
popular-vote winner could sometimes not be the candidate who received
the most votes inside a particular member state. The precise purpose of the
Compact is to guarantee the presidency to the candidate who received the most
popular votes in all 50 states and the District of Columbia.

e Voters will not be surprised when the nationwide winner becomes President
under the National Popular Vote Compact, because the entire presidential
campaign will have been run on that basis.

¢ Official presidential election returns will continue to be published for each state
(as well as every county, parish, city, town, and precinct), so that everyone will
know the political identity of each state.

¢ Public opinion polls since the 1940s have shown that voters do not favor the
current state-by-state winner-take-all method of electing the President. In fact,
most people would be happy if it were gone. This strong support for a national
popular vote for President decreases only slightly when people are pointedly
asked a push question as to whether it is more important that a state’s electoral
votes be cast for the presidential candidate who receives the most popular
votes in their own particular state, or whether it is more important to guarantee
that the President is the candidate who receives the most popular votes in all 50
states and the District of Columbia.

¢ The concern that a state’s electoral votes might be cast, in some elections,
for a presidential candidate who did not receive the most popular votes in a
particular state is, at the end of the day, a matter of form over substance.

MORE DETAILED ANSWER:

Under the National Popular Vote Compact, all the electoral votes from all the states be-
longing to the Compact will be awarded to the presidential candidate who receives the
most popular votes in all 50 states (and the District of Columbia). The Compact will take
effect when enacted by states possessing a majority of the electoral votes—that is, enough
electoral votes to elect a President (270 of 538).

The policy choice presented by the National Popular Vote Compact is whether it is
more important that the President be the candidate who received the most popular votes in
the entire country or for the candidate who received the most popular votes in a particular
state to get that state’s electoral votes.

It is the current system—not the National Popular Vote system—that

disenfranchises voters.

In debating the National Popular Vote Compact in Connecticut in 2018, State Representa-
tive Laura Devlin said:
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“[TIf] Connecticut votes for presidential candidate A, but the majority of the rest
of the United States chose presidential candidate B, Connecticut would have
to put its electoral votes to presidential candidate B, which totally disenfran-
chises the popular vote in the State of Connecticut.”* [Emphasis added]

Representative Daniel J. Fox responded by pointing out that no voter in Connecticut
would be disenfranchised by the National Popular Vote Compact:

“Connecticut’s current winner-take-all law creates the illusion that
Connecticut’s voice was 100 percent for Hillary Clinton in the 2016 elec-
tion, when, in fact, it wasn’t, because it awards 100 percent of Connecticut’s
electoral votes to the candidate receiving the most votes in Connecticut. How-
ever, Connecticut’s true voice was about 900,000 votes for Hillary Clinton and
almost 700,000 votes for Donald Trump.”*"” [Emphasis added]

A state’s political “identity” is based on how all its citizens voted—not just how a plu-
rality voted.

The National Popular Vote Compact would give voice to every voter in every state.

It is the current state-by-state winner-take-all method of awarding electoral votes that
effectively disenfranchises voters—not the National Popular Vote Compact. The current
system treats voters who supported a candidate who did not win the most popular votes
in the state as if they did not exist.

Under the National Popular Vote Compact, every voter’s vote is directly added to the
national total for his or her candidate.

Voters care more about who wins the presidency than who carried their state.
When voters watch presidential election returns, they are primarily interested in finding
out which candidate won the presidency. The question of whether their preferred candidate
won their state, congressional district, county, city, or precinct is of secondary concern.
When a voter’s preferred candidate loses the White House, it is no consolation that
the candidate won a plurality in the voter’s own state. On Election Night in 2020, Donald
Trump’s supporters in Texas were not celebrating because the Republican Party’s 38 nomi-
nees for presidential electors would be meeting in Austin in December to cast the state’s
electoral votes for Trump.

The primary purpose of a presidential election is to choose the President—not
presidential electors.
The primary purpose of a presidential election is to elect someone to serve for four years
as the nation’s chief executive—not to choose the group of largely unknown party activ-
ists who meet briefly in the state Capitol in mid-December for the ceremonial purpose of
casting electoral votes.

The average voter does not derive any satisfaction from knowing that some little-
known activist associated with his or her political party won the ceremonial position of

1006 Transcript of the floor debate on HB 5421 in Connecticut House of Representatives. April 26, 2018. Page 7.
1907 Ihid. Page 8.
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presidential elector. Indeed, it is the rare voter who even knows the name of any presiden-
tial elector.

Voters do not favor the current state-by-state winner-take-all method of electing the
President, and most people would be happy if it were gone.

Both state and national polls conducted by numerous polling organizations show that vot-
ers do not favor the current method of electing the President, as shown by the numerous
polls discussed in section 9.22.

We discuss below three polls in which voters were asked a push question that specifi-
cally highlighted the fact that the state’s electoral votes would be awarded to the winner
of the national popular vote under the National Popular Vote Compact—rather than the
winner of the statewide popular vote.

A survey of 800 Utah voters conducted on May 19-20, 2009, showed 70% overall sup-
port for the idea that the President of the United States should be the candidate who re-
ceives the most popular votes in all 50 states. Voters were asked:

“How do you think we should elect the President: Should it be the candidate who
gets the most votes in all 50 states, or the current Electoral College system?”

By political affiliation, support for a national popular vote on the first question was
82% among Democrats, 66% among Republicans, and 75% among others. By gender, sup-
port was 78% among women and 60% among men. By age, support was 70% among 18-29
year-olds, 70% among 30-45 year-olds, 70% among 46—65 year-olds, and 68% for those older
than 65.

Then, voters were pointedly asked a push question that specifically highlighted the
fact that Utah’s electoral votes would be awarded to the winner of the national popular
vote in all 50 states under the National Popular Vote Compact.

“Do you think it more important that a state’s electoral votes be cast for the
presidential candidate who receives the most popular votes in that state, or is it
more important to guarantee that the candidate who receives the most popular
votes in all 50 states becomes President?”

Support for a national popular vote did drop after this push question was asked, but
only from 70% to 66%.

On this second question, support by political affiliation was as follows: 77% among
Democrats, 63% among Republicans, and 62% among others. By gender, support was 72%
among women and 58% among men. By age, support was 61% among 18-29-year-olds, 64%
among 30-45-year-olds, 68% among 46—65-year-olds, and 66% for those older than 65.1°%

Similarly, a survey of 800 Connecticut voters conducted on May 14-15, 2009, showed
74% overall support for a national popular vote for President. The results for the first ques-
tion, by political affiliation, were 80% support among Democrats, 67% among Republicans,
and 71% among others.

1008 The Utah survey (and the others cited in this section) was conducted by Public Policy Polling and had a
margin of error of plus or minus 3.5%. See https://www.nationalpopularvote.com/polls
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Then, voters were asked the following push question that specifically highlighted the
fact that Connecticut’s electoral votes would be awarded to the winner of the national
popular vote in all 50 states.

“Do you think it more important that Connecticut’s electoral votes be cast for
the presidential candidate who receives the most popular votes in Connecticut,
or is it more important to guarantee that the candidate who receives the most
popular votes in all 50 states becomes President?”

Support for a national popular vote dropped after this push question was asked, but
only from 74% to 68%.

On the second question, support by political affiliation was 74% among Democrats,
62% among Republicans, and 63% among others.

Moreover, a survey of 800 South Dakota voters conducted on May 19-20, 2009, showed
756% overall support for a national popular vote for President for the first question and 67%
for the push question.

Concern that voters will be dismayed when they discover that their state’s electoral
votes were awarded to a candidate who did not carry their state.

In Nebraska in 2008, Barack Obama won the most popular votes in the state’s 2" congres-
sional district (the Omaha area) and thereby received one electoral vote in the Electoral
College. Obama received one of Nebraska’s electoral votes despite the fact that John Mc-
Cain received the most votes in Nebraska as a whole.

Similarly, Joe Biden received one electoral vote from Nebraska in 2020—despite the
fact that Donald Trump received the most votes in Nebraska as a whole.

Nebraska’s congressional-district method of awarding electoral votes was the choice
of the people’s elected representatives in the state’s legislature. The public, candidates, and
media all knew in advance that it was the law that would govern the awarding of the state’s
electoral votes. In both 2008 and 2020, Nebraska’s law (passed in 1992) operated exactly
as advertised, namely it delivered one of the state’s five electoral votes to the winner of the
2n congressional district—despite the fact that a different candidate won the statewide
popular vote.

Nebraska’s legislature has had ample opportunity to repeal Nebraska’s congressional-
district method of awarding electoral votes and replace it with the winner-take-all method
of awarding electoral votes. Indeed, repeal bills have been introduced in the legislature
almost every year to repeal the current law.

Moreover, the party (namely the Republican Party) that lost one electoral vote in 2008
and 2020 has controlled the state legislature by roughly a two-to-one margin in recent
years.!0%

1009 The Nebraska legislature is officially non-partisan; however, two-thirds of the legislators are known
Republicans.
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In 20211 and 2023,9111912 bills to change Nebraska’s district method of awarding elec-
toral votes were again introduced in the Nebraska legislature. Those bills did not pass.

In 2024, despite the strong backing of Governor Jim Pillen and former President Don-
ald Trump, the Nebraska legislature again rejected the bill.'*’® See section 9.35.1.

Similarly, in Maine in 2016 and 2020, Donald Trump won the most popular votes in the
state’s 2" congressional district (the northern part of the state) and thereby received one
electoral vote in the Electoral College—despite the fact that the Democratic presidential
nominee had received the most votes in Maine as a whole. As in Nebraska, the party that
lost one electoral vote in 2020 currently controls both houses of the legislature and the
Governor’s office.

Moreover, the voters in both Nebraska and Maine have had access to the citizen-initia-
tive process, which enables them to pass legislation that their legislature does not.

Concern that voters will be shocked when the national popular vote winner

becomes President

Voters will not be shocked when the National Popular Vote Compact operates exactly as

advertised and results in the winner of the national popular vote becoming President.
The reason is that the following events will have occurred before Election Day:

e The state legislatures and Governors of states possessing at least a majority
of the electoral votes (270 of 538) will have responded to the wishes of their
constituents and enacted the National Popular Vote Compact in their state (thus
giving the National Popular Vote Compact sufficient support to take effect).

e A nationwide presidential campaign will have been conducted, over a period
of many months, with everyone in the United States understanding that the
presidential candidate receiving the most votes in all 50 states and the District
of Columbia will become President.

e The public will have noticed that presidential candidates will have, for the
first time, paid attention to voters in every state instead of just the voters in a
handful of closely divided battleground states.

e The focus of polling during the campaign will have been on polls of the popular
vote from the entire United States—not state-level polls in a handful of states.
In fact, the concept of a battleground state would be obsolete under the
National Popular Vote Compact.

1010 Mayerson, Brett. 2021. Nebraska state senator brings bill to the floor proposing electoral vote system
change. January 8, 2021. KTIV TV. https:/ktiv.com/2021/01/08/nebraska-state-senator-brings-bill-to-the-flo
or-proposing-electoral-vote-system-change/

o1t Bamer, Erin. 2023. Nebraska again considers change to winner-take-all system for presidential races.
Omaha World-Herald. March 15, 2023.

1012 The 2023 bill to repeal Nebraska’s district method of awarding electoral votes was LB776. https://nebrask
alegislature.gov/bills/view_bill.php?DocumentID=4996

1013 Astor, Maggie. 2024. Nebraska Lawmakers Block Trump-Backed Changes to Electoral System. New York
Times. April 4, 2024. https:/www.nytimes.com/2024/04/04/us/politics/nebraska-winner-take-all-trump.ht
ml?smid=url-share


https://ktiv.com/2021/01/08/nebraska-state-senator-brings-bill-to-the-floor-proposing-electoral-vote-system-change/
https://ktiv.com/2021/01/08/nebraska-state-senator-brings-bill-to-the-floor-proposing-electoral-vote-system-change/
https://nebraskalegislature.gov/bills/view_bill.php?DocumentID=4996
https://nebraskalegislature.gov/bills/view_bill.php?DocumentID=4996
https://www.nytimes.com/2024/04/04/us/politics/nebraska-winner-take-all-trump.html?smid=url-share
https://www.nytimes.com/2024/04/04/us/politics/nebraska-winner-take-all-trump.html?smid=url-share
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Then, the National Popular Vote Compact will operate exactly as advertised and will
deliver a majority of the electoral votes to the presidential candidate who received the
most popular votes in all 50 states and the District of Columbia.

A state’s political identity would remain known under National Popular Vote.

For those who are concerned about state identity, information as to how many votes each
presidential candidate received in a particular state (as well as every county, parish, city,
town, district, or precinct) would be known to all—just as is the case today.

The concern that a state’s electoral votes might be cast, in some elections, in favor of
a candidate who did not carry a particular state is a matter of form over substance.
The purpose of the National Popular Vote Compact is to replace the state-by-state method
of awarding electoral votes with a system based on the national popular vote. Current
winner-take-all laws enable a second-place candidate to win the presidency, make voters
unequal, and make three out of four states and three out of four Americans politically ir-
relevant in presidential elections.

A thought experiment involving a hypothetical two-state interstate compact

One way to understand how the National Popular Vote Compact would operate is to con-
sider it from the perspective of two states from opposite ends of the political spectrum—
say, North Dakota and Vermont.

Politically, these states are almost mirror images of each other. They have approxi-
mately the same population, and they each possess three electoral votes. North Dakota
is reliably Republican, and Vermont is reliably Democratic in presidential elections. They
generate almost identical popular-vote margins for their favored presidential candidate. In
2020, North Dakota generated a 120,693-vote margin for the Republican presidential nomi-
nee, and Vermont generated a 130,116-vote margin for the Democratic nominee.

Under the current state-by-state winner-take-all method of awarding electoral votes,
presidential candidates do not solicit the support of voters in North Dakota and Vermont,
because neither party has anything to gain by paying any attention to them. These two
states are not ignored because they are small. They are ignored because neither candidate
has anything to win or lose by soliciting votes there. The Democratic presidential nomi-
nee is not going to carry North Dakota, and the Republican nominee is not going to carry
Vermont.

Consider, for the sake of argument, a hypothetical two-state interstate compact in
which both states enact a law agreeing to award their electoral votes to the winner of the
combined popular vote in the two states. Such a compact would create a closely divided
battleground “super-state” with six electoral votes.

Note that this hypothetical two-state compact operates differently from the National
Popular Vote Compact in that North Dakota and Vermont would award their six electoral
votes based on the combined popular vote from just those two states, whereas the Na-
tional Popular Vote Compact would award the electoral votes of the enacting states based
on the total popular vote in all 50 states and the District of Columbia.

Under this hypothetical two-state compact, voters in both states would suddenly mat-
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ter in presidential campaigns. We can confidently make that statement, because presiden-
tial candidates pay considerable attention to closely divided states with six electoral votes.
For example, the closely divided state of Nevada (which has six electoral votes) received
11 of the nation’s 212 general-election events in 2020 (section 1.2.1). The six electoral votes
available from the two-state compact would be just as winnable and just as valuable as the
six electoral votes available from Nevada.

The benefit to both North Dakota and Vermont of this hypothetical two-state compact
would be that the issues and concerns of their voters would suddenly become relevant in
the presidential campaign. Consequently, the candidates would start soliciting votes in
those states. When presidential candidates need to solicit votes, they start thinking about
the issues that are politically important to the voters involved.

The price to both North Dakota and Vermont of this hypothetical compact would be
that North Dakota’s three presidential electors would not always be Republican, and Ver-
mont’s three presidential electors would not always be Democratic. Under the hypotheti-
cal two-state compact, the presidential electors who meet in December in Bismarck and
Montpelier would reflect the outcome of the combined popular vote in the two states—not
just the vote in North Dakota and not just the vote in Vermont.

Currently, the vast majority of states and the vast majority of America’s voters are ig-
nored by the presidential candidates because of the state-by-state winner-take-all method
of awarding electoral votes. The National Popular Vote Compact would put every voter
from all 50 states and the District of Columbia into a single pool of votes for purposes of
electing the President. Under the National Popular Vote Compact, every voter in every
state would be politically relevant in every presidential election. The Electoral College
would reflect the choice of the people in all 50 states and the District of Columbia.

9.37.2. MYTH: The Compact could result in out-of-state presidential electors.

QUICK ANSWER:

¢ The hypothetical scenario of out-of-staters serving as presidential electors is
based on the unlikely scenario that a minor-party or independent presidential
candidate wins the most popular votes nationwide, that this candidate did not
get onto the ballot in a particular state belonging to the National Popular Vote
Compact, and that this candidate (who just won the national popular vote and
was in the process of trying to unify the country) would gratuitously offend
people in the state involved by appointing out-of-state presidential electors.

¢ Residency requirements for presidential electors already exist in a number
of states. If anyone considers this hypothetical scenario to be a significant
problem, the U.S. Supreme Court’s Chiafalo decision in 2020 affirms that states
have ample authority to establish residency requirements for their presidential
electors.

e Even if the hypothetical scenario were to happen, the National Popular Vote
Compact would have delivered precisely its advertised outcome, namely the
election of the presidential candidate who received the most popular votes in
all 50 states and the District of Columbia.
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MORE DETAILED ANSWER:

Tara Ross, a lobbyist against the National Popular Vote Compact who works closely with
Save Our States, discussed a hypothetical minor-party candidacy of Texas Congressman
Ron Paul when the Vermont legislature was debating the National Popular Vote Compact
in 2011:

“Vermont probably did not nominate a slate of electors for Paul because he was
not on its ballot. NPV’s compact offers a solution, but it is doubtful that voters
in Vermont will like it. Paul would be entitled to personally appoint the
three electors who will represent Vermont in the Electoral College vote.
In all likelihood, he would select Texans to represent Vermont.”'’* [Em-
phasis added]

Second, although Ross asserts that it is likely that Ron Paul would appoint Texans as
Vermont’s presidential electors, historical evidence from the real-world shows that politi-
cians would not behave in this manner.

Under the existing 1937 law in Pennsylvania, every presidential candidate, in every
election, personally chooses every presidential elector in Pennsylvania.'*®

Needless to say, no presidential candidate of either major political party has chosen
an out-of-state presidential elector to be a member of Pennsylvania’s Electoral College in
the many presidential elections since 1937. Indeed, it would be politically preposterous for
a presidential candidate to gratuitously insult the voters of any state by selecting out-of-
staters to the ceremonial position of presidential elector. It would be even more preposter-
ous for someone who had just won the national popular vote (and was facing the task of
unifying the country) to gratuitously insult the voters of any state.

Third, it would be unlikely that a minor-party presidential candidate would be strong
enough to win the most popular votes nationwide, while being incapable of collecting the
1,000 signatures necessary to qualify for the ballot in Vermont. In fact, history shows that
presidential candidates who have significant national support generally qualify for the bal-
lot in every state as discussed in section 9.30.16.

Fourth, it would be extraordinary that a candidate who had just won the most popular
votes in a nationwide election with perhaps 158 million votes could not find three support-
ers in Vermont.

Fifth, if anyone believes that Ross’ hypothetical scenario is politically plausible or
potentially harmful, a remedy is readily available. Every state already has the power to
adopt residency qualifications for presidential electors, and many have done so. As the U.S.
Supreme Court said in Chiafalo v. Washington in 2020:

“Article II, §1’s appointments power gives the States far-reaching authority over
presidential electors, absent some other constitutional constraint. ... A State

1014 Written testimony submitted by Tara Ross to the Vermont Committee on Government Operations. Febru-
ary 9, 2011.

1015 Section 2878 of Pennsylvania election law enacted on June 1, 1937.
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can require, for example, that an elector live in the State or qualify as a
regular voter during the relevant time period.”’* [Emphasis added]

Sixth, the sole role of a presidential elector is to attend a single brief meeting in De-
cember for the purpose of dutifully casting a vote in the Electoral College. Unlike members
of Congress, presidential electors do not cast discretionary votes on hundreds of antici-
pated and unanticipated issues over a multi-year period. That is, presidential electors have
no ongoing role in setting public policy.

Even if a third-party presidential candidate were to perform the feat of winning the
national popular vote, even if that candidate were unable to collect 1,000 signatures to get
onto the ballot in Vermont, and even if that candidate were foolish enough to gratuitously
insult Vermont by appointing three Texans to vote at the Electoral College meeting in
Montpelier in December, the National Popular Vote Compact would nevertheless deliver
its advertised result, namely the election to the presidency of the candidate who received
the most popular votes nationwide.

9.38. MYTH ABOUT HAMILTON FAVORING THE CURRENT SYSTEM

9.38.1. MYTH: Alexander Hamilton considered our current system of electing the
President to be “excellent.”

QUICK ANSWER:

¢ Alexander Hamilton’s statement in Federalist No. 68 saying that the Electoral
College is “excellent” is frequently quoted out-of-context in order to suggest
that Hamilton (and perhaps other Founding Fathers) would have favored our
current system of electing the President. In fact, Hamilton’s statement does not
refer to the currently prevailing winner-take-all method of awarding electoral
votes but, instead, to the Founders’ never-achieved vision of a “deliberative” and
“judicious” Electoral College composed of independently acting presidential
electors.

e Hamilton’s statement that the Electoral College is “excellent” was made in the
Federalist Papers during the debate on ratification of the U.S. Constitution—
that is, before the Constitution went into effect and long before Hamilton or
anyone else could see how the Electoral College would actually operate. In fact,
during Hamilton’s lifetime, the winner-take-all method of awarding electoral
votes was used by only three states in the nation’s first presidential election in
1789, and all three states repealed it before 1800. Hamilton died in the summer
of 1804—about a quarter of a century before the winner-take-all rule started
being used by a majority of the states.

e There is no record of Hamilton ever endorsing the winner-take-all system in
which states award 100% of their electoral votes to the candidate who receives
the most popular votes in a state. In fact, at the time of the 1787 Constitutional

1016 Chiafalo v. Washington. 140 S. Ct. 2316. (2020). See page 9 of slip opinion. https://www.supremecourt.gov
/opinions/19pdf/19-465_i425.pdf


https://www.supremecourt.gov/opinions/19pdf/19-465_i425.pdf
https://www.supremecourt.gov/opinions/19pdf/19-465_i425.pdf

1106 | Chapter 9

Convention and the writing of the Federalist Papers, Hamilton favored having
the state legislature appoint all of the state’s presidential electors—that is, not
allowing the people to vote for the presidential electors at all.

MORE DETAILED ANSWER:
Tara Ross, a lobbyist against the National Popular Vote Compact who works closely with
Save Our States, has asserted:

“[The National Popular Vote Compact] ... tears apart a well-established insti-
tution that was admired by the Founding generation and that has served
America successfully for centuries. Alexander Hamilton described its re-
ception by the Founding generation, noting that

‘the mode of appointment of the Chief Magistrate of the United States is
almost the only part of the system...which has escaped without severe cen-
sure. ... I venture somewhat further, and hesitate not to affirm that if the
manner of it be not perfect, it is at least excellent.” [Emphasis added]

Trent England, Executive Director of Save Our States, has written:

“An ‘excellent’ system Alexander Hamilton wrote in The Federalist that,
if the Electoral College is not perfect, ‘it is at least excellent.””'"” [Emphasis
added]

These out-of-context quotations about the excellence of the Electoral College do not
refer to the way that the Electoral College has actually operated since the winner-take-all
method of awarding electoral votes became prevalent in the 1830s.

Instead, Hamilton made clear in Federalist No. 68 (a few sentences after the above
out-of-context quotations) that he was referring to the Founders’ never-achieved vision of
a “deliberative” Electoral College:

“[The] election should be made by men most capable of analyzing the quali-
ties adapted to the station, and acting under circumstances favorable to
deliberation, and to a judicious combination of all the reasons and induce-
ments which were proper to govern their choice. A small number of persons,
selected by their fellow-citizens from the general mass, will be most likely to
possess the information and discernment requisite to such complicated
investigations.” [Emphasis added]

The practice of presidential electors acting as rubber stamps started at the time of
the nation’s first contested election in 1796, when political parties started making national
nominations for President and Vice President. Once that happened, a party’s obvious and
necessary path to victory required the nomination of presidential electors who could be re-
lied upon to vote in lockstep in the Electoral College for the party’s nominees (section 2.5).

Moreover, Hamilton’s statement in Federalist No. 68 that the Electoral College is “ex-

1017 England, Trent. Op-Ed: Bypass the Electoral College? Christian Science Monitor. August 12, 2010.
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cellent” was made during the debate on ratification of the U.S. Constitution in 1788—that
is, before Hamilton or anyone else could see how the Electoral College would operate after
the Constitution took effect.

In particular, Hamilton’s statement came four decades before the winner-take-all
method started being used by a majority of the states.

There is no record of Hamilton ever endorsing the system in which states conduct
popular elections to award 100% of their electoral votes to the candidate who receives the
most popular votes in the state.

In fact, at the time of the 1787 Constitutional Convention and the writing of the Fed-
eralist Papers, Hamilton favored having the state legislature appoint all of the state’s
presidential electors—that is, he was not in favor of allowing the people to vote for the
presidential electors at all.

Alexander Hamilton died in 1804.

Hamilton’s home state of New York did not let the people vote for presidential electors
until 1828 (when it used a congressional-district method). It was not until 1832—28 years
after Hamilton’s death—that New York adopted a law calling for presidential electors to be
elected on a statewide winner-take-all basis.

In any case, Alexander Hamilton, the other Founding Fathers, and almost all'®® the
rest of the Founding Generation had been dead for decades before the state-by-state win-
ner-take-all rule became the predominant method for awarding electoral votes.!*

Madison opposed the winner-take-all method
James Madison (often regarded as the “father of the Constitution”) did not favor the win-
ner-take-all method of selecting presidential electors.

As the U.S. Supreme Court noted in its 1892 decision in McPherson v. Blacker,

“The district system was largely considered the most equitable, and
Madison wrote that it was that system which was contemplated by the
framers of the constitution, although it was soon seen that its adoption by
some states might place them at a disadvantage by a division of their strength,
and that a uniform rule was preferable.”?° [Emphasis added]

In fact, Madison was a critic of the winner-take-all method of choosing presidential
electors that evolved in the early 1800s. In a letter to George Hay on August 23, 1823, Madi-
son wrote:

“I have recd. your letter of the 11th. with the Newspapers containing your re-
marks on the present mode of electing a President, and your proposed remedy
for its defects.

1018 James Madison died in 1836. He was the last member of the Constitutional Convention to die.

1019 After 1832 (and until 1992), there was never more than one state, in any one presidential election, that did
not employ the winner-take-all rule to award all of its electoral votes to the candidate who received the
most popular votes in the state.

1020 MePherson v. Blacker. 146 U.S. 1 at 29. 1892.
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“The difficulty of finding an unexceptionable process for appointing the
Executive Organ of a Govt. such as that of the U.S. was deeply felt by the
Convention; and as the final arrangement of it took place in the latter stage
of the Session, it was not exempt from a degree of the hurrying influence
produced by fatigue & impatience in all such bodies.”**! [Emphasis added]

Far from praising the winner-take-all method of awarding electoral votes, Madison
continued:

“I agree entirely with you in thinking that the election of Presidential Electors
by districts, is an amendment very proper to be brought forward at the same
time with that relating to the eventual choice of President by the H. of Reps.
The district mode was mostly, if not exclusively in view when the Con-
stitution was framed & adopted; and was exchanged for the general ticket
[i.e., winner-take-all] & the Legislative election, as the only expedient for baf-
fling the policy of the particular States which had set the example. A constitu-
tional establishment of that mode will doubtless aid in reconciling the smaller
States to the other change which they will regard as a concession on their part.
And it may not be without a value in another important respect.

“The States when voting for President by general tickets or by their Legislatures,
are a string of beeds: When they make their elections by districts, some of
these differing in sentiment from others, and sympathizing with that of dis-
tricts in other States, they are so knit together as to break the force of those
Geographical & other noxious parties which might render the repulsive too
strong for the cohesive tendencies within the political System.”’?> [Emphasis
added] [Spelling as per original]

FairVote’s article entitled “Why James Madison Wanted to Change the Way We Vote for
President” discusses this letter in greater detail.l?®

9.39. MYTH ABOUT STATES GAMING THE COMPACT

9.39.1. MYTH: The Compact can be gamed by giving parents one extra vote for
each of their minor children.

QUICK ANSWER:
¢ Opponents of the National Popular Vote Compact claim that the Compact can
be “easily gamed” by giving parents one extra vote for each of their minor
children, thereby giving the Republican Party a partisan advantage.

1021 Letter from James Madison to George Hay. August 23, 1823. https://founders.archives.gov/documents/Ma
dison/04-03-02-0109

122 [id.
1023 FairVote. June 18, 2012. https:/fairvote.org/why-james-madison-wanted-to-change-the-way-we-vote-for
-president/


https://founders.archives.gov/documents/Madison/04-03-02-0109
https://founders.archives.gov/documents/Madison/04-03-02-0109
https://fairvote.org/why-james-madison-wanted-to-change-the-way-we-vote-for-president/
https://fairvote.org/why-james-madison-wanted-to-change-the-way-we-vote-for-president/
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¢ This myth is one of many examples in this book of a criticism aimed at the
Compact that—even if legally permissible or politically plausible—would be
equally possible under the current system. In fact, given the outsized impact
of the very small number of battleground states, the current system is more
susceptible to the effects of politically motivated state-level laws than a
nationwide vote for President.

e A state law that would give parents one extra vote for each of their minor
children would violate the Equal Protection Clause of the 14™ Amendment,
raise issues of religious discrimination and religious favoritism, and present
daunting operational problems.

e There is no shortage of far-fetched state-level schemes for manipulating the
electorate for partisan advantage. For example, extra votes could be given to
better-educated voters—perhaps one extra vote for each year of college.

MORE DETAILED ANSWER:
Sean Parnell, Senior Legislative Director of Save Our States, stated in written testimony to
the Maine Veterans and Legal Affairs Committee on January 8, 2024:

“The Compact can be easily gamed or manipulated. One fairly simple way
for a state to increase its influence in the final outcome would be ... allowing
parents to cast votes on behalf of their minor children.”** [Emphasis
added]

The partisan impact of child voting is freely acknowledged by its proponents. For ex-
ample, Professor Joshua Kleinfeld of the Antonin Scalia Law School and Professor Stephen
E. Sachs, the Antonin Scalia Professor of Law at Harvard Law School, have said that there
is a:

“two-percentage-point increase in the Republican advantage as between non-
parents and parents of children under 18.”1°2

The two-percentage-point advantage cited in their article entitled “Let Parents Vote”
was based on a 2022 CNN exit poll that asked: “Have any children under 18?102

Senator J.D. Vance has also advocated child voting.1%?

There is, of course, no shortage of state-level schemes for manipulating the electorate
for partisan advantage.

1024 Testimony of Sean Parnell to the Veterans and Legal Affairs Committee of the Maine Legislature Re: LD
1578 (The National Popular Vote interstate compact). January 8, 2024. Page 6. https://legislature.maine
.gov/testimony/resources/VLA20240108Parnell 133489622801109869.pdf

1025 Kleinfeld, Joshua and Sachs, Stephen E. 2024. Give Parents the Vote. Notre Dame Law Review. Page 62.
Available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4723276

1026 CNN. 2022. Exit Polls. https:/www.cnn.com/election/2022/exit-polls/nationalresults/

127 Marley, Patrick. 2024. Vance once advocated that children get votes that parents could cast. Washington
Post. July 25, 2024. https://www.washingtonpost.com/politics/2024/07/24/jd-vance-parents-kids-voting/


https://legislature.maine.gov/testimony/resources/VLA20240108Parnell133489622801109869.pdf
https://legislature.maine.gov/testimony/resources/VLA20240108Parnell133489622801109869.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4723276
https://www.cnn.com/election/2022/exit-polls/nationalresults/
https://www.washingtonpost.com/politics/2024/07/24/jd-vance-parents-kids-voting/
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dilution or retrogression in the ability of minority voters to elect the candidate
of their choice.”036

In his 2016 book, Mark Weston warned:

“Lawsuits claiming that the National Popular Vote system violates the 1965
Voting Rights Act would also be likely. In California, for example, about 30% of
the voters are Latino.”%%7

In 2024, the Maine Policy Institute (a conservative think tank) claimed:

“The National Popular Vote Compact could potentially be a civil rights viola-
tion. The Voting Rights Act of 1965’s second section has been interpreted by
the Supreme Court to mean that states cannot create an electoral system that
reduces the electoral impact of the state’s minority voters (Shaw v. Reno).”'%%

The National Popular Vote Compact would not deny or abridge the right to vote—of
minorities or anyone else.

On the contrary, it would make every person’s vote equal—consistent with the goal of
the Voting Rights Act.

The National Popular Vote Compact received pre-clearance from the U.S. Department
of Justice under section 5 of the Voting Rights Act on January 13, 2012. The pre-clearance
was issued while the California legislature was considering the Compact.**

The National Popular Vote Compact has been sponsored by hundreds of minority state
legislators and endorsed by organizations such as:

¢ the National Black Caucus of State Legislators in 200614
¢ the National Latino Congreso in 20064

e the NAACP in 20081942

e Mi Familia Vota in 2020.143

1036 Gringer, David. 2008. Why the National Popular Vote plan is the wrong way to abolish the Electoral Col-
lege. Columbia Law Review. Volume 108. January 2008. Pages 182-230.

1057 Weston, Mark. 2016. The Runner-Up Presidency: The Elections That Defied American’s Popular Will
(and How Our Democracy Remains in Danger). Guilford, CT: Lyons Press. Page 131.

1038 Van Pate, Harris. 2024. Five Legal Problems with the National Popular Vote bill. Pine Tree Beat. April 8,
2024. https://mainepolicy.org/five-legal-problems-with-the-national-popular-vote-bill/

1039 Letter dated January 13, 2012, concerning Assembly Bill 459 (the National Popular Vote Compact) from T.
Christian Herren of the Civil Rights Division of the U.S. Department of Justice to Robbie Anderson, Senior
Elections Counsel of the state of California.

1040 The National Black Caucus of State Legislators adopted a resolution (https:/fairvote.app.box.com/v/NBC
SL-NPV-resolution) at its 2006 annual meeting in Jackson, Mississippi.

1041 The National Latino Congreso passed a resolution (https:/fairvote.app.box.com/v/NLC-NPV-resolution)
at its September 2006 conference.

1042 At its 2008 annual convention in Cincinnati, Ohio, the NAACP adopted a resolution (https:/fairvote.app
.box.com/v/NAACP-NPV-resolution) in support of the proposition of a national popular vote for president
in general, and the National Popular Vote Compact in particular. It won final approval of the NAACP board
on October 17, 2008. See https://fairvote.app.box.com/v/NAACP-NPV-resolution

1043 Mi Familia Vota endorsed a “yes” vote in the November 2020 statewide referendum in Colorado (Proposi-
tion 113) on the National Popular Vote law that was passed in 2019 by the Colorado legislature and signed
by the Governor. https://progressivevotersguide.com/colorado/2020/general/about/vota


https://mainepolicy.org/five-legal-problems-with-the-national-popular-vote-bill/
https://fairvote.app.box.com/v/NBCSL-NPV-resolution
https://fairvote.app.box.com/v/NBCSL-NPV-resolution
https://fairvote.app.box.com/v/NLC-NPV-resolution
https://fairvote.app.box.com/v/NAACP-NPV-resolution
https://fairvote.app.box.com/v/NAACP-NPV-resolution
https://fairvote.app.box.com/v/NAACP-NPV-resolution
https://progressivevotersguide.com/colorado/2020/general/about/vota
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In endorsing the National Popular Vote Compact, the NAACP cited the fact that it sup-
ported “the ideal of one person, one vote.”

The purpose of the Voting Rights Act is to guarantee voting equality (particularly in
relation to racial minorities who historically suffered discrimination in certain states or
parts of states).

Section 2 of the Act prohibits the denial or abridgment of the right to vote.

Section 5 requires certain states (that historically violated the right to vote) to obtain
advance approval for proposed changes in their state election laws to ensure that they
would not have a discriminatory purpose or effect.

The advance approval can be obtained in two ways:

e afavorable declaratory judgment from the U.S. District Court for the District of
Columbia, or
e pre-clearance by the U.S. Department of Justice (the more common path).

Opponents of the National Popular Vote Compact, such as Gringer, often quote from
various court cases involving disputed changes in voting methods for multi-member legis-
lative bodies, such as city councils and county governing boards.!*** However, these cases
do not bear on elections to fill a single office such as the presidency.

In Butts v. City of New York Dept. of Housing Preservation and Development, the
U.S. Court of Appeals for the Second Circuit considered whether the Voting Rights Act
applies to a run-off election for the single office of Mayor, Council President, or City Comp-
troller in a New York City primary election. The court opined:

“We cannot ... take the concept of a class’s impaired opportunity for equal rep-
resentation and uncritically transfer it from the context of elections for
multi-member bodies to that of elections for single-member officers.”’
[Emphasis added]

The court also stated:

“There is no such thing as a ‘share’ of a single member office.” [Emphasis
added]

It then added:

“It suffices to rule in this case that a run-off election requirement in such an
election does not deny any class an opportunity for equal representation and
therefore cannot violate the Act.”

In Dillard v. Crenshaw County, the U.S. Court of Appeals for the Eleventh Circuit
considered whether the at-large, elected chair of the Crenshaw County Commission in
Alabama is a single-member office. The office’s duties are primarily administrative and
executive, but also include presiding over meetings of the Commissioners and voting to
break a tie. The court stated that it was unsatisfied that:

1044 Gringer, David. 2008. Why the National Popular Vote plan is the wrong way to abolish the Electoral Col-
lege. 108 Columbia Law Review 182. January 2008. Pages 182-230.

1045 Butts v. City of New York Dept. of Housing Preservation and Development, 779 F.2d 141 at 148 (1985).
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“The chairperson will be sufficiently uninfluential in the activities initiated and
in the decisions made by the commission proper to be evaluated as a single-
member office.”%46

The case was remanded to the U.S. District Court for either “a reaffirmation of the ro-
tating chairperson system” or approval of an alternative proposal preserving “the elected
integrity of the body of associate commissioners.”

In 1989, in Southern Leadership Conference v. Siegelman,'® the U.S. District Court
for the Middle District of Alabama distinguished between election of a single judge to a
one-judge court and the election of multiple judges to a circuit court or judicial court. Pre-
clearance was required when more than one judge was to be elected, but not when only
one judge was to be elected.

Although the National Popular Vote Compact received preclearance from the U.S. De-
partment of Justice in 2012 under section 5 of the Voting Rights Act, the requirement that
states obtain preclearance was significantly modified by the decision of the U.S. Supreme
Court in 2013 in Shelby County v. Holder.148

The U.S. Department of Justice described the effect of the Court’s decision in this case
as follows:

“The United States Supreme Court held that it is unconstitutional to use the
coverage formula in Section 4(b) of the Voting Rights Act to determine which
jurisdictions are subject to the preclearance requirement of Section 5 of the
Voting Rights Act, Shelby County v. Holder, 133 S. Ct. 2612 (2013). The Supreme
Court did not rule on the constitutionality of Section 5 itself. The effect of the
Shelby County decision is that the jurisdictions identified by the coverage for-
mula in Section 4(b) no longer need to seek preclearance for the new voting
changes, unless they are covered by a separate court order entered under Sec-
tion 3(c) of the Voting Rights Act.”%4

9.42. MYTH ABOUT THE WORLD SERIES

9.42.1. MYTH: The World Series teaches us something about how presidential
elections should be run.

QUICK ANSWER:

¢ Inequality in the value of a vote requires substantially more justification than
an analogy with the way a particular sport conducts its national championship.

146 Dillard v. Crenshaw County, 831 F.2d 246 at 253 (11™ Cir. 1987).
147 Southern Leadership Conference v. Siegelman, 714 F. Supp. 511 at 518 (M.D. Ala. 1989).
1048 Shelby County v. Holder. 570 U.S. 529. (2013).

1049 U.S. Department of Justice. 2013. The Shelby County Decision. https://www justice.gov/crt/about-section
-b-voting-rights-act


https://www.justice.gov/crt/about-section-5-voting-rights-act
https://www.justice.gov/crt/about-section-5-voting-rights-act
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MORE DETAILED ANSWER:
Opponents of the National Popular Vote Compact often use an analogy to the World Series
to justify the current method of electing the President.

Tara Ross, a lobbyist against the National Popular Vote Compact who works closely
with Save Our States, has written:

“The Series teaches us something about our Constitution.”

“The team that scores the most runs can still lose the World Series. As
any baseball fan knows, that’s simply how it works. Teams earn the champion-
ship by winning the most games during the Series, not by scoring the most
runs over the course of several games. Rules could be established to change
this situation, but such rules would not accomplish the stated objective
of the games: Awarding the championship to the best overall team.”’°
[Emphasis added]

Michael C. Maibach, a Distinguished Fellow of Save Our States wrote:

“Those who disfavor the Electoral College say that the majority should always
rule. ... The sports world can teach us something. ... The winner of the
Series—the rules tell us—is the team that wins four out of seven games.”%!
[Emphasis added]

There is indeed a similarity between the state-by-state winner-take-all method for
awarding electoral votes and the fact that the team that wins four games in the World Se-
ries is deemed to be the national champion—regardless of which team scores more runs
during the Series.

In 1960, the Pittsburgh Pirates scored 27 runs, while the New York Yankees scored
55 runs. However, the World Series’ scoring procedure awarded the championship to the
Pirates.

One would think that a team that scored 55 runs, compared to the opponent’s 27,
would, by any rational standard, be considered, to use Ross’ words, “the best overall team.”

Can anyone say that less sports prowess is demonstrated by a run simply because it
was scored on a day when many other runs were scored?'%%

If particular runs are to be devalued merely because they occur in proximity to other
runs, would it not be equally appropriate to base the outcome of each individual baseball
game (throughout the season) on the number of innings in which a team scored more runs?

While inequality in the value of a run in the World Series may be a harmless oddity

1050 Ross, Tara. 2021. The World Series imitates the Electoral College. October 13, 2021. https://www.taraross
.com/post/tdih-world-series-electoral-college?utm_campaign=67ea345b-959b-476d-a73b-fleddf1a6b33&u
tm_source=so&utm_medium=mail&cid=bc1b93af-da39-4787-92de-adacf7547077

1051 Maibach, Michael C. 2022. How the World Series can explain the Electoral College. November 28, 2022.
https://saveourstates.com/blog/how-the-world-series-can-help-explain-the-electoral-college

1052 The World Series’ scoring procedure similarly awarded the championship in 2022, when the Anaheim An-
gels scored 41 runs, while the San Francisco Giants scored 44 runs. Similarly, in 1997, the Florida Marlins
scored 37 runs, while the Cleveland Indians scored 44 runs. In 1992, the Minnesota Twins scored 24 runs,
while the Atlanta Braves scored 29 runs.


https://www.taraross.com/post/tdih-world-series-electoral-college?utm_campaign=67ea345b-959b-476d-a73b-f1eddf1a6b33&utm_source=so&utm_medium=mail&cid=bc1b93af-da39-4787-92de-a4acf7547077
https://www.taraross.com/post/tdih-world-series-electoral-college?utm_campaign=67ea345b-959b-476d-a73b-f1eddf1a6b33&utm_source=so&utm_medium=mail&cid=bc1b93af-da39-4787-92de-a4acf7547077
https://www.taraross.com/post/tdih-world-series-electoral-college?utm_campaign=67ea345b-959b-476d-a73b-f1eddf1a6b33&utm_source=so&utm_medium=mail&cid=bc1b93af-da39-4787-92de-a4acf7547077
https://saveourstates.com/blog/how-the-world-series-can-help-explain-the-electoral-college
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from the world of sports entertainment, inequality in the value of a person’s vote requires
more justification than it is simply what “the [current] rules tell us.”

9.43. MYTH ABOUT ORIGINS OF THE NATIONAL POPULAR VOTE CAMPAIGN
9.43.1. MYTH: The National Popular Vote effort is funded by left-wingers.

QUICK ANSWER:

e Over 80% of the contributions supporting the National Popular Vote effort over
the years have come from a pro-life, anti-Buffett-rule, registered Republican
businessman and a pro-choice, pro-Buffett-rule, registered Democratic
businessman.

e The National Popular Vote effort has also been supported by thousands of
additional contributors.

MORE DETAILED ANSWER:
Hans von Spakovsky of the Heritage Foundation has stated:

“National Popular Vote Inc. is one of California’s lesser-known advocacy orga-
nizations. Its chairman, John Koza, is best known as the co-founder of Scien-
tific Games Inc., the company that invented the instant lottery ticket.

“Now Mr. Koza and his fellow liberal activists want to ‘scratch off’ the
Electoral College.”'%? [Emphasis added]

The facts are that over 80% of the contributions supporting the National Popular Vote
effort over the years have come—in about equal total amounts—from
e Tom Golisano (a pro-life, anti-Buffett-rule, registered Republican businessman
currently residing in Florida) and
¢ John R. Koza (a pro-choice, pro-Buffett-rule, registered Democratic
businessman residing in California).
John R. Koza’s contributions have largely been spent by National Popular Vote, a
501(c)4 non-profit corporation.
Tom Golisano’s contributions have largely been spent by Support Popular Vote, a
501(c)(4) non-profit corporation (originally called “National Popular Vote Initiative”).

9.43.2. MYTH: The Compact originated with three law professors.

QUICK ANSWER:
¢ The ideas underlying the National Popular Vote Compact go back to Dale Read’s
105-page research paper at Duke University in 1971 and his 1976 article in the
Washington Law Review.

1053 Von Spakovsky, Hans. Protecting Electoral College from popular vote. Washington Times. October 26, 2011.
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e (Charles Schumer discussed the idea of a two-state interstate compact for
presidential elections involving New York and Texas in the 1990s.

¢ Key ideas were posted on the internet in December 2000 by Brent White of
Seattle and Tony Anderson Solgard of Minneapolis.

e Subsequently, in January 2001, Law Professor Robert W. Bennett discussed
some of the ideas about which Read, White, and Solgard had previously written.

¢ In December 2001, Law Professors Akhil Reed Amar and Vikram David Amar
subsequently made comments about Professor Bennett’s writings.

MORE DETAILED ANSWER:
Save Our States (the leading group that lobbies against the National Popular Vote Com-
pact) claims:

“The idea behind National Popular Vote was developed by three law
professors.”10%

The facts show otherwise.

In 1971, Dale Read Jr., then a student at Duke University Law School and later a prac-
ticing attorney in the Seattle area, wrote the first known written discussion of the ideas
underlying the National Popular Vote Compact.

Read’s work was contained in a 105-page research paper entitled “Electoral College
Reform: Direct Popular Vote Without a Constitutional Amendment. %%

In 1976, Read published a shortened version of his 1971 paper in the Washington Law
Review.!" Read said:

“The states, without federal action, possess the capability of implementing the
direct popular election of the President.”

Read’s 1976 article in the Washington Law Review described what he called “The
National Vote Plan” as follows:

“The states possess the power to institute direct popular vote and they can do
so more readily than the Constitution can be amended. Reform can be accom-
plished if the states change their election laws to require electors to support
the national popular-vote winner, rather than the individual state winners.”

“This National Vote Plan would eliminate the winner-take-all system and its
resulting inequities just as effectively as would a constitutional amendment im-
plementing direct popular vote. Technically, an indirect electoral system would

1054 Save Our States. 2024. Who came up with the idea for a National Popular Vote. Flyer distributed at the
National Conference of State Legislatures in Louisville, Kentucky on August 5-7, 2024.

1055 Read, Dale Jr. 1971. Electoral College Reform: Direct Popular Vote Without a Constitutional Amendment.
Independent Research Paper. Duke University Law School. https://www.nationalpopularvote.com/1971da
lereadpaper

1056 Read, Dale Jr. 1976. Direct election of the president without a constitutional amendment: A call for state
action. Washington Law Review. Volume 51. Number 2. Pages 321-349. https:/digitalcommons.law.uw
.edu/cgi/viewcontent.cgi?article=2109&context=wlr
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remain, but the faults presently attributable to such a system would be substan-
tially eliminated, because the electors would vote for the national winner.”%7

Read’s proposal envisioned states separately passing similar laws—what we today
call the “single-state” approach (discussed in section 9.44.1 in connection with a different
proposal made in 2019). Read estimated that the plan would work if adopted by states pos-
sessing perhaps 108-135 electoral votes:

“The plan can work even if fewer than one-half of the electoral votes are com-
mitted to the national winner, because the winner will undoubtedly receive
electoral votes from states that retain the existing system. Indeed, states that
hold 20-25 percent of the total electoral college votes (108-135 electoral votes)
can effectively implement the system.”'%%%

In the 1990s, Congressman (and later U.S. Senator) Charles Schumer of New York pro-
posed a bi-state compact in which New York and Texas would pool their electoral votes in
presidential elections. Both states were, at the time, noncompetitive in presidential politics
and therefore received little attention in presidential campaigns except for as a source of
donations. Schumer observed that the two states had almost the same number of electoral
votes (at the time, 33 for New York and 32 for Texas)'®? and that the two states regularly
produced majorities of approximately the same magnitude in favor of each state’s domi-
nant political party (at the time, about 60% for the Democrats in New York, and about 60%
for the Republicans in Texas). The purpose of Schumer’s proposed bi-state compact was to
create a presidentially competitive super-state (which would have had more electoral votes
than California had at the time) that would attract the attention of the presidential candi-
dates during presidential campaigns. Schumer attempted to interest Texas Republicans in
the proposal, but no action ever occurred.

The 2000 election stimulated discussion by a number of people of ideas about how
direct election of the President might be achieved by state-level action.

On December 30, 2000, Brent White of Seattle wrote the following on the “Full Repre-
sentation” mail server entitled “Direct Prez Election W/O Amendment.”

“If the goal is to eventually have the president elected directly, then
there is a straighter path to get there—one that does not require an
amendment to the US Constitution.

“Article II of the Constitution grants each state legislature the power to deter-
mine how that state’s presidential electors will be allotted. A state legisla-
ture could, if it so chose, award that state’s electors to the winner of
the national popular vote.

“If even one state gives its electoral votes to the national popular winner, the
voters of every other noncompetitive state would be instantly re-enfranchised,
causing an immediate bump in the presidential turnout.”

1057 [hid. Page 333.
1058 Thid. Page 336.
1059 Tn the 2004 presidential election, New York had 31 electoral votes, and Texas had 34.
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“If several Democratic-leaning and several Republican-leaning states give their
electoral votes to the national popular winner, they would form a block that
virtually assures victory to the popular winner.

“If states carrying a majority of the Electoral College do this, they will
make the popular winner the automatic electoral winner.”®® [Emphasis
added]

On December 31, 2000, Tony Anderson Solgard of Minneapolis commented on White’s
web posting and wrote:

“Brent’s proposal ... would provide a result consistent with the national popu-
lar vote. And that is precisely the point: the presidency is a single-winner office
without a need for proportionality in an electoral college.

“The political problem would be the criticism that it gives away the decision
of each state’s voters to the nation as a whole. And unless all the other states
went along with it, you couldn’t convince one state to disenfranchise its voters.

“To get around this, a variation on Brent’s idea would be to put a multi-
state compact clause into the proposal: when X number of states agree
to adopt the same allocation plan, then the law goes into effect.”!
[Emphasis added]

At a January 11-12) 2001, conference and in an April 19, 2001, web posting, Professor
Robert W. Bennett, former Dean of the Northwestern University School of Law, observed
that a federal constitutional amendment was not necessary to achieve the goal of nation-
wide popular election of the President, because the states could use their power under
Article II of the U.S. Constitution to allocate their electoral votes based on the nationwide
popular vote 10621063

1060 This December 30, 2000, posting by Brent White was at the (now expired) link of http://lists.topica.com
Nists/full-representation@igc.topica.com/read/message.html?mid=702433464&sort=d&start=800 The list
was the “full-representation@igc.topica.com” list. The authors are grateful to Steve Chessin, President of
Californians for Electoral Reform, who remembered and located White’s December 30, 2000, web posting
after the first edition of this book was published on February 23, 2006.

1061 The authors of the National Popular Vote Compact became aware (thanks to the research efforts of Steve
Chessin, President of Californians for Electoral Reform) of the December 31, 2000, web publications by
Tony Anderson Solgard of Minneapolis after the compact was written and after the first edition of this
book was released on February 23, 2006. Chessin notes that the Solgard posting was made using the e-mail
address of Tony Solgard’s wife (Karen L. Solgard). This posting was made on the (now expired) link of
http://lists.topica.com/lists/full-representation@igc.topica.com/read/message.html?mid=702436082&sort
=d&start=800

1062 Bennett, Robert W. 2001. Popular election of the president without a constitutional amendment. 4 Green
Bag. Spring 2001. Posted on April 19, 2001. The January 11-12, 2001, presentation was contained in Con-
Sference Report, Election 2000: The Role of the Courts, The Role of the Media; The Roll of the Dice (North-
western University).

1063 The authors became aware of the 2001 web publications of Professor Bennett in early 2001 and the Amar
brothers in December 2001 after the National Popular Vote Compact was written but just before the first
edition of this book in 2006 went to the printer. Accordingly, the first edition of this book in 2006 refer-
enced and discussed only these 2001 web publications but did not mention the earlier December 2000 web
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http://lists.topica.com/lists/full-representation@igc.topica.com/read/message.html?mid=702433464&sort=d&start=800
http://lists.topica.com/lists/full-representation@igc.topica.com/read/message.html?mid=702436082&sort=d&start=800
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In June 2001, the Harvard Law Review published an article on the Electoral College.?%

In December 2001, law Professors Akhil Reed Amar and Vikram David Amar cited
Professor Bennett’s earlier 2001 posting and continued the discussion about the fact that
the states could allocate their electoral votes to the national winner of the popular vote.!%

One variation of the proposals made by Professors Robert W. Bennett, Akhil Reed
Amar, and Vikram David Amar was based on the politically implausible premise (dis-
cussed in section 9.44.1) that single states would unilaterally enact laws awarding their
electoral votes to the nationwide winner without regard to whether other states had en-
acted similar legislation.

Another variation was based on the impractical assumption (discussed in section
9.44.1) that carefully selected pairs of states of equal size and opposite political leanings
could be found to enact the proposal.

Initially, these writers argued the resulting multi-state arrangement would not consti-
tute an interstate compact, and, as a result, the proposed arrangement would not require
congressional consent.'’’ Later, the use of an interstate compact was suggested.

In 2002, Bennett expanded his thoughts in subsequent publications suggesting several
variations on his basic idea.1%% 1068

In September 2004, the authors of this book started developing the National Popular
Vote Compact.

National Popular Vote held its initial press conference in Washington, D.C., and re-
leased its book Every Vote Equal: A State-Based Plan for Electing the President by Na-
tional Popular Vote. The press conference featured former Congressmen John Anderson

publications by Brent White of Seattle and Tony Anderson Solgard of Minneapolis. John Koza and Barry
Fadem had discussed the possibility of state legislation being used to award a state’s electoral votes to
the national popular vote winner at the time of the 1992 Perot candidacy; however, they had not, at that
time, combined that general idea with either the mechanism of an interstate compact or the concept of a
compact taking effect when enacted by states possessing a majority of the Electoral College. The authors
became aware of Dale Read’s pioneering earlier papers after publication of the 4th edition of this book
in 2013.

1064 Rethinking the electoral college debate: The Framers, federalism, and one person, one vote. Harvard Law
Review. June 2001. Volume 114. Number 8. Pages 2526-2549. See note 112 on page 2549. https://www.jst
.org/stable/1342519?origin=crossref

1065 Amar, Akhil Reed, and Amar, Vikram David. 2001. How to achieve direct national election of the president
without amending the constitution: Part three of a three-part series on the 2000 election and the electoral
college. Findlaw’s Writ. December 28, 2001. https://supreme.findlaw.com/legal-commentary/how-to-achi
eve-direct-national-election-of-the-president-without-amending-the-constitution.html

1066 The question of whether a given arrangement is an interstate compact is separate from the question of

whether the arrangement requires congressional consent. As discussed in section 9.23.3, many interstate
compacts do not require congressional consent. A multi-state arrangement (1) that takes effect in re-
sponse to an “offer” made by one or more states, (2) that does not take effect without assurance of com-
plementary action by other states (through acceptance of the offer), and (3) that then commits the states
to act in concert would almost certainly be regarded by the courts as a contract, and hence an “agreement
or compact” as that phrase is used in the U.S. Constitution.

1067 Bennett, Robert W. 2002. Popular election of the president without a constitutional amendment. In Jacob-
son, Arthur J., and Rosenfeld, Michel (editors). The Longest Night: Polemics and Perspectives on Election
2000. Berkeley, CA: University of California Press. Pages 391-396.

10688 Bennett, Robert W. 2002. Popular election of the president II: State coordination in popular election of the
president without a constitutional amendment. Green Bag. Winter 2002.
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(R-Illinois and Independent presidential candidate) and John Buchanan (R-Alabama), for-
mer Senator Birch Bayh (D-Indiana), Common Cause President Chellie Pingree, FairVote
Executive Director Rob Richie, National Popular Vote President Barry Fadem, and Dr.
John R. Koza, originator of the plan.

Later in 2006, Jennings “Jay” Wilson analyzed the numerous variations proposed by
Professors Robert W. Bennett, Akhil Reed Amar, and Vikram David Amar in 2001 and 2002.
Wilson’s analysis points out the political impracticality of the various proposals made in
2001 and 2002.196

These earlier proposals differ from the authors’ proposed “Agreement Among the
States to Elect the President by National Popular Vote” in several respects.

None of the earlier proposals contained a provision making the effective date of the
system contingent on the enactment of identical laws in states that collectively possess a
majority of the electoral votes (i.e., 270 of the 538 electoral votes). No single state would
ever be likely to unilaterally enact a law awarding its electoral votes to the nationwide
winner. For one thing, such an action would give the voters of all the other states a voice
in the selection of the state’s own presidential electors, while not giving the enacting state
the benefit of a voice in the selection of presidential electors in other states. Moreover,
enactment of such a law in a single state would encourage the presidential candidates to
ignore the enacting state. Such unilateral action would not guarantee achievement of the
goal of nationwide popular election of the President. These issues are discussed in detail
in section 9.44.1 in connection with a different 2019 proposal.

Moreover, the earlier proposals do not work in an even-handed and non-partisan way
if enacted by states possessing less than a majority of the electoral votes. Suppose, for
example, that a group of states that consistently voted Democratic in presidential elec-
tions were to participate in an arrangement—without the electoral-majority threshold—to
award their electoral votes to the nationwide popular vote winner. Then, if the Republican
presidential candidate won the most popular votes nationwide (but did not carry states
with a majority of the electoral votes), the participating (Democratic) states would award
their electoral votes to the Republican candidate—thereby achieving the desired result of
electing the presidential candidate with the most popular votes nationwide. On the other
hand, if the Democratic presidential candidate won the most popular votes nationwide
(but did not carry states with a majority of the electoral votes), the similarly situated Dem-
ocratic presidential candidate would not receive a symmetric benefit. Instead, the Repub-
lican candidate would be elected, because the Democratic candidate could not receive
any additional electoral votes from the group of states involved, because the Democratic
candidate would already be getting all of the electoral votes from that group of states. In
short, a Republican presidential nominee would be the only beneficiary if only Democratic
states participated in such an arrangement, and vice versa. In fact, an arrangement with-
out an electoral majority threshold would operate in an even-handed and non-partisan
way only in the unlikely event that the participating states were equally divided (in terms
of electoral votes) among reliably Republican and reliably Democratic states. In contrast,

1069 Wilson, Jennings Jay. 2006. Bloc voting in the Electoral College: How the ignored states can become rel-
evant and implement popular election along the way. 5 Election Law Journal 384.
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Table 9.57 Percentage of voters needed to switch a state’s electoral votes under VCB in 2020

“Yes” votes Percent of voters
needed to switch needed to switch

the state’s the state’s
State Biden Trump Others Total Vote electoral votes  electoral votes
Georgia 2,473,633 2,461,854 62,229 4,997,716 5,890 0.1%
Arizona 1,672,143 1,661,686 53,497 3,387,326 5,229 0.2%
Wisconsin 1,630,866 1,610,184 56,991 3,298,041 10,342 0.3%
Pennsylvania 3,458,229 3,377,674 79,380 6,915,283 40,278 0.6%
North Carolina 2,684,292 2,758,775 68,422 5,511,489 37,242 0.7%
Nevada 703,486 669,890 17,921 1,391,297 16,799 1.2%
Michigan 2,804,040 2,649,852 85,392 5,539,284 77,095 1.4%
Florida 5,297,045 5,668,731 101,680 11,067,456 185,844 1.7%
Texas 5,259,126 5,890,347 165,583 11,315,056 315,611 2.8%
Minnesota 1,717,077 1,484,065 67,308 3,268,450 116,507 3.6%
New Hampshire 424,937 365,660 13,236 803,833 29,639 3.7%
Ohio 2,679,165 3,154,834 88,203 5,922,202 237,835 4.0%
lowa 759,061 897,672 29,801 1,686,534 69,306 4.1%
Maine 435,072 360,737 23,565 819,374 37,168 4.5%
Alaska 153,778 189,951 13,840 357,569 18,087 5.1%
Virginia 2,413,568 1,962,430 64,761 4,440,759 225,570 5.1%
New Mexico 501,614 401,894 20,457 923,965 49,861 5.4%
South Carolina 1,091,541 1,385,103 36,685 2,513,329 146,782 5.8%
Colorado 1,804,352 1,364,607 88,021 3,256,980 219,873 6.8%
Kansas 570,323 771,406 30,574 1,372,303 100,542 7.3%
Missouri 1,253,014 1,718,736 54,212 3,025,962 232,862 7.7%
New Jersey 2,608,335 1,883,274 57,744 4,549,353 362,531 8.0%
Indiana 1,242,413 1,729,516 61,183 3,033,112 243,552 8.0%
Oregon 1,340,383 958,448 58,401 2,357,232 190,968 8.1%
Montana 244,786 343,602 15,252 603,640 49,409 8.2%
Mississippi 539,398 756,764 17,597 1,313,759 108,684 8.3%
Illinois 3,471,915 2,446,891 114,632 6,033,438 512,513 8.5%
Louisiana 856,034 1,255,776 36,252 2,148,062 199,872 9.3%
Delaware 295,933 200,327 7,421 503,681 47,804 9.5%
Nebraska 374,583 556,846 20,283 951,712 91,132 9.6%
Washington 2,369,612 1,584,651 106,116 4,060,379 392,481 9.7%
Connecticut 1,080,831 714,717 28,309 1,823,857 183,058 10.0%
Utah 560,282 865,140 62,867 1,488,289 152,430 10.2%
Rhode Island 307,486 199,922 10,349 517,757 53,783 10.4%
New York 5,230,985 3,244,798 115,574 8,591,357 993,094 11.6%
Tennessee 1,143,711 1,852,475 57,665 3,053,851 354,383 11.6%
Alabama 849,624 1,441,170 32,488 2,323,282 295,774 12.7%
Kentucky 772,474 1,326,646 37,608 2,136,728 277,087 13.0%
South Dakota 150,471 261,043 11,095 422,609 55,287 13.1%
Arkansas 423,932 760,647 34,490 1,219,069 168,358 13.8%
California 11,110,250 6,006,429 384,192 17,500,871 2,551,911 14.6%
Hawaii 366,130 196,864 11,475 574,469 84,634 14.7%
Idaho 287,021 554,119 26,091 867,231 133,550 15.4%
Oklahoma 503,890 1,020,280 36,529 1,560,699 258,196 16.5%
North Dakota 114,902 235,595 11,322 361,819 60,347 16.7%
Maryland 1,985,023 976,414 56,482 3,017,919 504,305 16.7%
Massachusetts 2,382,202 1,167,202 65,671 3,615,075 607,501 16.8%
Vermont 242,820 112,704 11,904 367,428 65,059 17.7%
West Virginia 235,984 545,382 13,365 794,731 154,700 19.5%
Wyoming 73,491 193,559 7,976 275,026 60,035 21.8%
D.C. 317,323 18,586 8,447 344,356 149,369 43.4%

Total 81,268,586 74,215,875 2,740,538 158,224,999
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ular Vote Compact does not offer this immediacy. Instead, the Compact will not take effect
until states possessing a majority of the electoral votes (270 of 538) agree to award their
electoral votes to the national popular vote winner.

Immediacy is an attractive feature for the single-state version of VCB. However, as dis-
cussed shortly below, it is politically unsaleable, because enactment of the “single-state”
version of VCB by a Democratic state would give the Republican candidate a one-sided
partisan advantage, while not giving the Democrat an equivalent benefit (and vice versa for
a Republican state). That is, this characteristic of the single-state version of VCB makes it
unsaleable in both Democratic and Republican states.

To counter this criticism of the “single-state” version of VCB, the “Ten Advantages”
article shifts to discussing the paired-state version:

“States can also adopt the voter choice ballot in contingent legislation, which
would go into effect when another state that voted for the candidate of
a different party in the previous election adopts reciprocal legislation (the
“paired” approach).”*” [Emphasis added]

In discussing an “urgently needed presidential election reform,” Reed Hundt, the CEO
of Making Every Vote Count, predicted in December 2020 that no Republican state would
be receptive to the National Popular Vote Compact before 2024.1°7

This prediction turned out to be accurate.

However, this prediction provides no justification for VCB. If no Republican state was
going to be receptive to the concept of a national popular vote for President between 2020
and 2024, no Republican state was going to be available to create the politically balanced
pair of states required to enact the paired-state version of VCB before 2024. Indeed, if a
state does not favor the concept of a nationwide vote for President, it is certainly not going
to favor accelerating its adoption.

In other words, the only version of VCB that could possibly be seriously considered
(namely, the paired-state version) could not go into effect by 2024.

Enactment of the single-state version of the Voter Choice Ballot in any state that
usually votes Republican in presidential elections would be politically preposterous
(and vice versa for Democratic states).

It also would be politically preposterous for Republicans to support the single-state ver-
sion of VCB in any state that regularly votes Republican in presidential elections.

For example, consider the reliably red state of South Carolina. As shown in table 9.57,
if more than 6% of those who voted Republican for President were to vote “Yes” on the
Yes-No question in South Carolina, and the Democratic candidate were to win the national
popular vote, the Democrat would get all nine of South Carolina’s electoral votes. That is,

0% Making Every Vote Count blog. 2020. Ten Advantages of the Voter Choice Ballot Proposal To Achieve
Urgently Needed Presidential Election Reform. August 31, 2020. https://www.makingeveryvotecount.com
/mevc/2020/8/31/ten-advantages-of-the-voter-choice-ballot-proposal-to-achieve-urgently-needed-presiden
tial-election-reform

07 Hundt, Reed. 2020. Reaction to the Critique of the Voter Choice Ballot. December 5, 2020. https:/www.ma
kingeveryvotecount.com/research-whitepapers-library Accessed December 28, 2020.
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the Democratic candidate winning the national popular vote would get nine electoral votes
worth of protection against losing the Electoral College while winning the nationwide vote.

This would be a desirable and virtuous outcome, provided that the single-state version
of VCB were to confer an equivalent benefit on the Republican presidential nominee.

However, it does not.

Instead, the Republican presidential nominee who wins the national popular vote
would get zero electoral votes of protection against losing the Electoral College while win-
ning the nationwide vote, because the Republican candidate was destined to win South
Carolina’s electoral votes anyway.

That is, enactment of the single-state version of VCB would boomerang against the
party (i.e., the Republican Party) that usually wins presidential elections in South Carolina
and that controls both houses of the state legislature and the governorship.

That is, the single-state version of VCB would punish the party that has the power to
enact it.

Similarly, unilateral enactment of the single-state version of VCB in any state that
usually votes Democratic in presidential elections would put Democratic electoral votes
at risk, while putting no Republican electoral votes at risk. It would give the Republican
candidate a one-sided partisan advantage while not giving the Democrat an equivalent
benefit.

As shown in table 1.28, 36 states voted for the same party in the six presidential elec-
tions between 2000 and 2020. An additional nine states voted for the same party in all but
one of those elections. Unilateral enactment of VCB makes no sense in any state that reli-
ably votes for the same party in presidential elections.

Note the difference between VCB and the National Popular Vote Compact. An essen-
tial feature of the Compact is that it gives both parties equal protection against the pos-
sibility of losing the presidency if they win the national popular vote.

In other words, the Compact does not punish the party that has the power to enact it.

The National Popular Vote Compact operates in this bipartisan fashion because it con-
tains the vital condition that it will not take effect until it is enacted by states possessing
amajority of the electoral votes—that is, 270 out of 538. When the Compact takes effect, it
will result in the appointment of at least 270 presidential electors nominated by the party
whose presidential candidate won the most popular votes in all 50 states and the District
of Columbia. That is, the Compact guarantees the national popular vote winner enough
electoral votes to become President. Moreover, the Compact treats both parties equally.
Both parties receive equal protection against the possibility of losing the Electoral College
if they win the national popular vote.

Enactment of the paired state version of the Voter Choice Ballot would be exquisitely
difficult to execute in practice.

In the previous section, we showed that the percentage of voters who would have to vote
“Yes” on the Yes-No question in order to switch a state’s electoral votes is so small that the
Yes-No question is superfluous. That is, enactment of the single-state version of VCB is es-
sentially equivalent to a state just unilaterally awarding its electoral votes to the national
popular vote winner.
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We also showed above that it would be politically preposterous for Democrats in a
state that usually votes Democratic in presidential elections (or for Republicans in a state
that usually votes Republican) to unilaterally enact the “single-state” version of VCB, be-
cause it would perversely punish the party that enacts it.

Supporters of VCB respond to these valid criticisms of the single state version of VCB
by advocating that it be simultaneously enacted by a politically balanced pair of states.

Pairing of states would be exquisitely difficult to execute in practice because of the
difficulty of finding appropriate partners, and then finding legislative and gubernatorial
support simultaneously in those particular states.

Each of the following five considerations severely reduces the chance of finding suit-
able pairs of states.

First, pairing only makes sense between states with an equal number of electoral
votes. For any given number of electoral votes, there are only a few states (and sometimes
no states) with the same number of electoral votes. For example, Maryland, Missouri, and
Minnesota are the only states with 10 electoral votes. Virginia is also a singleton, because
it is the only state with 13 electoral votes.

Second, “pairing” only makes sense between states whose partisanship is opposite.
Ignoring the fact that Pennsylvania has 19 electoral votes, while Minnesota has only 10,
Making Every Vote Count suggests:

“If only Minnesota and Pennsylvania, for example, paired up in adopting the
ballot, both parties would be forced to campaign to win the national popular
vote.”07

However, this combination makes no sense, because both states voted Democratic in
eight or nine of the nine presidential elections between 1992 and 2020. The net effect of a
Minnesota—Pennsylvania partnership would be, in almost all elections, to put 29 Demo-
cratic electoral votes at risk, while putting no Republican electoral votes at risk.

Similarly, it would make no sense for Maryland and Minnesota to enter into a “pair-
ing” arrangement, because both regularly vote Democratic in presidential elections. That
pairing would put 20 almost certain Democratic electoral votes at risk, while putting no
Republican electoral votes at risk.

Third, pairing only makes sense between states whose partisanship is not merely
opposite but of equal intensity. For example, it would also make no sense for Michigan
and Georgia to enter into a “pairing” arrangement (even if they had the same number of
electoral votes), because Republicans hold a 7.9% edge in base party strength in Georgia,
compared to a Democratic edge of 1.8% in Michigan.1*”®

Fourth, pairing only makes sense between states whose equal and opposite partisan-

1077 Making Every Vote Count blog. 2020. Ten Advantages of the Voter Choice Ballot Proposal To Achieve
Urgently Needed Presidential Election Reform. August 31, 2020. https://www.makingeveryvotecount.com
/mevc/2020/8/31/ten-advantages-of-the-voter-choice-ballot-proposal-to-achieve-urgently-needed-presiden
tial-election-reform

1078 Ballenger, Bill. 2021. Georgia is still way more Republican than most states. The Ballenger Report. Janu-
ary 20, 2021. https://www.theballengerreport.com/georgia-republicans-never-should-have-lost-those-two
-u-s-senate-seats-georgiais-still-way-more-republican-than-most-states/
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ship is stable. Unless VCB were enacted on a temporary basis for just the immediately
upcoming election, it would make no sense for a state with relatively stable demographics
and politics (e.g., Michigan) to pair itself with a state with rapidly changing demographics
and politics (e.g., Georgia).

Fifth, Making Every Vote Count claims that the character of a presidential campaign
would be changed if only one state, or a few states, adopt VCB. However, this could only
happen if VCB were adopted by a large number of states together possessing a hefty num-
ber of electoral votes.

In 1971, Dale Read (the attorney who originated the idea of states unilaterally passing
legislation tying their electoral votes to the national popular vote in his Duke University
paper®™ and in a 1976 Washington Law Review article)!®® estimated that between 108 and
135 electoral votes would be needed to make his idea work.

Northwestern University Law School Dean Robert Bennett made a similar behavioral
prediction in his 2006 book:

“If states with 100 to 125 electoral votes—more or less evenly balanced in
partisan terms—were to bind themselves initially, the dynamics of campaign-
ing would shift dramatically toward concern with the nationwide vote.”1081,1082,1083
[Emphasis added]

Neither Bennett nor Read provided any justification for their estimates (100, 108, 126,
or 135). There is no way to know exactly what number of carefully paired states would be
sufficient to change the behavior of presidential candidates.

The important point is that neither Read nor Bennett is talking about one state, or a
few states, changing the character of a presidential campaign. They are talking about a
substantial bloc of electoral votes.

In 2019, Making Every Vote Count introduced a bill in the Maryland Senate that would
have potentially paired Maryland (with 10 electoral votes) to either Minnesota (10) or Mis-
souri (10). This bill did not include VCB.1%8*

Making Every Vote Count’s 2019 Maryland bill was nowhere near as complex as VCB.

109 Read, Dale Jr. 1971. Electoral College Reform: Direct Popular Vote Without a Constitutional Amendment.
Independent Research Paper. Duke University Law School. https://www.nationalpopularvote.com/1971da
lereadpaper

1080 Read, Dale Jr. 1976. Direct election of the president without a constitutional amendment: A call for state
action. Washington Law Review. Volume 51. Number 2. Pages 321-349. https:/digitalcommons.law.uw
.edu/cgi/viewcontent.cgi?article=2109&context=wlr

1081 Bennett, Robert W. 2006. Electoral College Reform Is Heating Up and Posing Some Tough Choices. North-
western University School of Law Public Law and Legal Theory Papers. Paper No. 45. Page 15. http://law
.bepress.com/nwwps/plltp/art4d5

1082 Bennett, Robert W. 2001. Popular election of the president without a constitutional amendment. Green
Bag. Volume 4. Number 2. Posted on April 19, 2001. Pages 241-245. http://www.greenbag.org/v4n3/v4n3_ar
ticles_bennett.pdf

1083 Bennett, Robert W. 2006. Taming the Electoral College. Stanford, CA: Stanford University Press.

1084 For additional details on Making Every Vote Count’s 2019 Maryland bill, see https://www.nationalpopular
vote.com/state/md
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MEVC first announced VCB in 2020.9% However, MEVC has yet to present actual statu-
tory language for VCB. Additional analysis of VCB will remain impossible until MEVC pro-
vides actual proposed statutory language.

The Voter Choice Ballot would fizzle in any election (such as 2016 and 2020) in which
one candidate adopts a strategy aimed only at winning the Electoral College.
The Voter Choice Ballot is based on the unsupported behavioral prediction that presiden-
tial candidates feel compelled to conduct a 50-state campaign because of enactment of
VCB by a few states with a modest number of electoral votes.

In 2018, Reed Hundt, the President of Making Every Vote Count, wrote:

“If even a few states allocated even a few electors to the national winner, then
both campaigns would seek national pluralities.” 86

Hundt also wrote in December 2018:

“What our great lawyers and statisticians discovered is that if only a few
states enact laws allocating some or all electors to the winner of the national
vote, then the campaigns would be impelled to seek a national victory.
Both parties would send their nominees everywhere, asking everyone
for their vote. Both parties would listen to all Americans when drafting their
platform, selecting their nominees down ballot, shaping their agendas. The true
center of American opinion would call for the candidates to act in accordance
with the wishes of most Americans.”%78[Emphasis added]

To see why Hundt’s prediction is too good to be true, let’s start by clarifying what VCB
actually does, and does not do.

If VCB were enacted in a single state (say, Michigan with 15 electoral votes), it would
not instantly and automatically create a nationwide popular election for President.

Instead, its immediate political effect would be to replace the state of Michigan (which
has 10 million people) with a new “electoral district” with 330 million people and 15 elec-
toral votes.

Winning the 15 electoral votes belonging to this new “electoral district” would be
based on the number of votes cast nationwide for President (which was 158,224,999 in
2020).

The presidential campaigns would carefully evaluate the costs and benefits of trying
to win these particular 15 electoral votes in comparison to the costs and benefits of win-
ning electoral votes elsewhere.

1085 Cohen, Thea. 2020. New MEVC Poll: Americans Want the National Choice Ballot. March 6, 2020. Accessed
July 21, 2020. https:/www.makingeveryvotecount.com/mevc/2019/11/21/listen-to-mevc-board-member-ja
mes-glassman-discuss-the-national-popular-vote-bmxkd-smmyt-59jcw-zxcc2

1086 Hundt, Reed. 2018. Making Every Vote Count Blog. December 27, 2018.
187 Hundt, Reed. 2018. Making Every Vote Count press release. December 13, 2018.

1088 There is a substantial amount of additional discussion of the Voter Choice Ballot at https://www.makinge
veryvotecount.com/mevc—particularly in 2020.
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Specifically, the campaign strategists would compare this new opportunity to their
chances of winning the electoral votes of the existing closely divided battleground states.

In 2020, there were 11 battleground states (other than Michigan) with a total of 145
electoral votes in which the presidential candidates campaigned extensively (table 1.6).

In 2020, neither the Trump campaign nor the Biden campaign thought, for a minute,
that Trump could win, would win, or was even trying to win, the national popular vote.

Trump conducted his 2020 presidential campaign patterned after the way he had won
in 2016—that is, his campaign was aimed only at winning the Electoral College. Polls
throughout the year showed Biden leading in the national popular vote (which he eventu-
ally won by over seven million votes).

Thus, both campaigns would have quickly concluded that the new “electoral district”
created by Michigan’s enactment of VCB was just another place in which one candidate
(Biden, in this case) was safely ahead, and the other (Trump) was hopelessly behind.

Presidential candidates do not campaign in such places, for the simple reason that
they have nothing to gain or lose by doing so. Thus, both campaigns would have ignored
the new “electoral district” created by Michigan’s enactment of VCB. Biden would have
won these 15 electoral votes without bothering to campaign—just like he won New York,
California, Illinois, Massachusetts, and numerous other spectator states.

That is, VCB would have totally fizzled in 2020 in terms of motivating candidates to
run a 50-state campaign.*®

In short, VCB can lead a horse to water, but it can’t make him drink.

As will be seen in the next section, even when the national popular vote is closely
divided, VCB would not be successful in making the horse drink.

The most efficient way for a candidate to win electoral votes under VCB is to redouble
efforts to win popular votes in existing battleground states—not to campaign
nationwide.

VCB is based on the unsupported behavioral prediction that presidential candidates will
be compelled to conduct a 50-state campaign merely because of its enactment by one state,
or a few states, with a modest number of electoral votes.

The major reason why VCB would not motivate presidential candidates to campaign
outside of the usual dozen-or-so battleground states is that it is simply not necessary—or
advantageous—to campaign in 38 spectator states (and the District of Columbia) in order
to increase a candidate’s national popular vote total.

Instead of bothering to campaign in the 38 spectator states (and the District of Colum-
bia), candidates could far more efficiently increase their national popular vote total simply
by winning additional popular votes in the dozen-or-so battleground states.

Spending money and campaign time trying to win additional popular votes in the ex-

1089 Trump’s 2020 goal of winning a majority in the Electoral College, while losing the national popular vote,
almost worked. If 21,847 voters had changed their minds (5,229 in Arizona, 5,890 in Georgia, and 10,342 in
Wisconsin), Trump would have won the 37 electoral votes from these states, and there would have been a
269-269 tie in the Electoral College. Trump would have been re-elected, because, when there is a tie in the
Electoral College, the newly elected U.S. House of Representatives picks the President on a one-state-one-
vote basis, and the Republicans had a majority of the delegations in the 2021 House of Representatives.
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isting closely divided battleground states would give a candidate a bite at two apples. Win-
ning additional popular votes in a battleground state would count toward winning both the
battleground state’s electoral votes (under that state’s existing winner-take-all rule) and
would simultaneously count toward winning the electoral votes tethered to the national
popular vote by VCB.

In contrast, campaigning among the 215,000,000 people in the 38 spectator states (and
the District of Columbia) would give a candidate a bite at only one apple, namely the pos-
sibility of winning the relatively small number of electoral votes tethered to the national
popular vote by VCB.10%

In fact, the perverse political effect of VCB would be to increase the already outsized
political importance of the dozen-or-so closely divided battleground states. Each battle-
ground state would retain 100% control over its own electoral votes—while acquiring par-
tial control over the electoral votes of the state(s) enacting VCB. This transfer of political
power would be a one-way street, because voters in the VCB state(s) would not acquire any
compensating influence over the electoral votes of battleground states.

Note the critical difference between VCB and the National Popular Vote Compact. The
Compact contains the vital condition that it will only go into effect when enacted by states
with a majority of the electoral votes (270 of 538). As a result, the National Popular Vote
Compact does not have VCB’s undesirable asymmetric transfer of power in favor of the
battleground states. Under the Compact, no state is asked to unilaterally become a selfless
donor that gets nothing in return.

Even under generous hypothetical assumptions, VCB would not create a meaningful
nationwide campaign.

As just explained, VCB would not create any motivation for presidential candidates to ex-
pand their campaigns into the spectator states.

However, purely for the sake of argument, let us assume that VCB actually motivated
presidential candidates to conduct a 50-state campaign. That is, suppose that presidential
candidates were to make the illogical decision to expand their campaign into the spectator
states rather than the rational decision to simply redouble efforts to win popular votes in
the battleground states.

109 The argument for ignoring the spectator states is especially clear in the special case of a sitting President
seeking re-election (or a retiring President desiring to aid his preferred successor). Sitting Presidents have
unique additional tools at their disposal, such as the ability to award vote-getting government contracts,
highway improvements, waivers, exemptions, or distribution of medical supplies to particular states.
Under VCB, a sitting president would continue to focus this “presidential pork” on battleground states,
because every vote gained in those states would help him win their electoral votes and simultaneously
help him win the electoral votes tethered to the national popular vote by VCB. Given a choice between
awarding a job-creating and vote-getting tank production contract to a factory in Lima, Ohio, versus a fac-
tory in a spectator state such as Democratic Illinois or Republican Indiana, then-President Trump awarded
the contract to the factory in Ohio (which was then a battleground state). He would have no reason to give
that contract to Illinois, because a few additional popular votes in Illinois would not get him the safely
Democratic electoral votes of Illinois, and failing to get a few more popular votes in Indiana would not
cause him to lose the safely Republican electoral votes of Indiana. Indeed, campaigning in spectator states
cannot help any candidate win any additional electoral votes.
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Under that assumption, the obvious question would be: How much effort should a
candidate make to win the electoral votes of the new “electoral district” created by VCB?
For this discussion, let’s suppose that Michigan had enacted VCB in time for the 2016
election.
Table 9.568 shows the 12 battleground states of 2016 (including Michigan), with their
combined 153 electoral votes and 95 million people.

e (Column 1 shows the Republican percentage of the two-party vote.

e Column 2 shows the number of general-election campaign events.

e Column 10 shows the state’s population.

Clearly, candidates are not going to drop everything in order to win the 16 electoral
votes that Michigan possessed in 2016.
The opportunity to win the 16 electoral votes from the new nationwide “electoral dis-
trict” with 310 million people would be evaluated along with the opportunity to win the 137
electoral votes available from the 11 remaining battleground states of 2016.
It is a fact that Michigan received 22 general-election campaign events in 2016 (out of
399 events nationally).
Thus, 22 campaign events (and the customary millions of dollars of accompanying
advertising and the customary supporting ground game and other activity) are a reason-
able estimate of what it is worth to win the new nationwide “electoral district” created by
Michigan’s enactment of VCB.
There is plenty of evidence of how presidential candidates conduct their campaigns
when they encounter a situation in which every vote is equal, and the candidate receiving
the most votes wins. Candidates distribute their campaign events closely in proportion to
population (as discussed in detail in chapter 8 and section 9.7).
So, let’s see how the presidential candidates would likely distribute these 22 events.

Table 9.58 The 12 battleground states of 2016

Trump % Events State Trump Clinton R-Margin D-Margin R-EV D-EV Population
55% 21 lowa 800,983 653,669 147,314 6 3,053,787
54% 48 Ohio 2,841,006 2,394,169 446,837 18 11,568,495
52% 55 North Carolina 2,362,631 2,189,316 173,315 15 9,565,781
52% 10 Arizona 1,252,401 1,161,167 91,234 11 6,412,700
51% 71 Florida 4,617,886 4,504,975 112,911 29 18,900,773
50% 14 Wisconsin 1,405,284 1,382,536 22,748 10 5,698,230
50% 54 Pennsylvania 2,970,733 2,926,441 44,292 20 12,734,905
50% 22 Michigan 2,279,543 2,268,839 10,704 16 9,911,626

49.8% 21 New Hampshire 345,790 348,526 2,736 4 1,321,445
49% 17 Nevada 512,058 539,260 27,202 6 2,709,432
47% 19 Colorado 1,202,484 1,338,870 136,386 9 5,044,930
47% 23 Virginia 1,769,443 1,981,473 212,030 13 8,037,736
51% 375 22,360,242 21,689,241 125 32 94,959,840

1091 Tn this section concerning the 2016 election, we use data from the applicable 2010 census, namely a nation-
wide population of 310 million people, and 95 million people living in the 12 battleground states of 2016.
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A 22-event campaign distributed among 310,000,000 people means one campaign event
for every 14,090,000 people.
Thus, the campaign in the 38 spectator states would look something like the following:
e (alifornia (population 37 million) would probably get three of the 22 events.
e Texas (population 25 million) would probably get two events.
e New York (population 19 million) would probably get one event.
¢ [llinois (population 13 million) would probably get one event.
¢ Louisiana (population five million), Alabama (population five million) and
Mississippi (population three million) might get one event among them.
e The remaining 14 campaign events would be distributed in a similar manner
among the remaining spectator states.

In short, the 22-event VCB-induced campaign would be barely noticeable in the con-
text of a general-election campaign involving 399 campaign events.

The 377 events concentrated in the 11 remaining battleground states (with 137-or-so
electoral votes) would still constitute the bulk of the campaign.

Thus, the above calculation—as well as common sense—suggests that the real-world
effect of a small number of electoral votes on the overall campaign would, well, be small.

VCB is based on magical thinking that asserts that a tiny number of electoral votes
will somehow cause presidential candidates to drop everything in pursuit of the tiny num-
ber of electoral votes tethered to the nationwide popular vote.

The bottom line is that there is no quick shortcut, involving state(s) with a tiny number
of electoral votes that can create a nationwide presidential campaign in which every vote
is equal, and in which every voter in every state is politically relevant in every presidential
election. Candidates will campaign nationally only if winning the national popular vote
actually yields the White House.

If a battleground state enacted VCB, it would be exchanging its current high level of
attention for considerably less attention than its population warrants.
MEVC claims that closely divided battleground states will find VCB attractive.

Let’s consider Michigan—a state that had 16 electoral votes in 2016.1%9

What, specifically, would have happen if it had enacted VCB in 20167

The effect of enacting VCB would be that Michigan would have become a very small
part—just 3%—of a new nationwide electoral district with 310,000,000 people and 16 elec-
toral votes.

As previously discussed, we know the value of 16 electoral votes in the 2016 presiden-
tial campaign. Michigan received 22 general-election campaign events in 2016 (out of a
nationwide total of 399).199

A 22-event campaign in this new virtual nationwide electoral district with 310,000,000
people would mean one campaign event for every 14,090,000 people.

1092 Michigan was a closely divided battleground state in 2016 and 2020 (although it was almost totally ignored
in the 2012 general-election campaign and 2008 campaign).

1093 Tn 2020, Michigan received 21 general-election campaign events in the COVID-constrained 2020 campaign
(out of a smaller-than-usual total of 212 events).
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With 10,000,000 people, Michigan does not have sufficient population to be absolutely
guaranteed that it would receive even one campaign event. However, for the sake of argu-
ment, let’s say that Michigan would receive one.

Thus, if Michigan enacted VCB, it would be exchanging its current outsized amount of
attention (22 events) for a very small amount of attention (one event).1*

One campaign event out of 399 is far less than the amount of attention that Michigan’s
population warrants.

In a nationwide campaign in which every vote is equal, 399 events would correspond
to one event for every 777,000 people. That means that Michigan would warrant about 13
campaign events in a nationwide campaign in which every voter in the country is treated
equally. Thirteen events are almost exactly one event for each of the 14 congressional dis-
tricts that Michigan had in 2016.

Thus, if Michigan had enacted VCB in 2016, it would have been exchanging more at-
tention than its population warrants (22 events) for considerably less attention than its
population warrants (one event).

Therefore, no battleground state is likely to enact VCB.1%

VCB would not come close to making every vote equal.
VCB is based on the claim that its enactment by a few states, with a small number of elec-
toral votes, will somehow make every vote equal throughout the country.

The fourth advantage in MEVC’s list of “10 Advantages of the Voter Choice Ballot Pro-
posal” is:

“By becoming effective in only a few states by 2024, every vote across the
country would count and count equally.”'*® [Emphasis added]

1094 The calculation that Michigan would receive one campaign event under VCB is overly generous. In prac-
tice, candidates would double down on their efforts to win the non-VCB battleground states. Winning pop-
ular votes in a non-VCB battleground state would count toward winning both that state’s electoral votes
and simultaneously count toward winning the electoral votes of states tethered to the national popular
vote by VCB. Thus, spending money and campaign time trying to win additional popular votes in a non-
VCB battleground state would give a candidate a bite at two apples. Thus, if Michigan had enacted VCB, it
would be all but pointless for a presidential candidate to spend any time, money, or effort in Michigan.

109% Battleground states admittedly have not been early adopters of changes in the winner-take-all method of
awarding electoral votes. However, experience shows that battleground states can be receptive to the idea
of National Popular Vote based on the fairness principle and (to be a little more political) because battle-
ground status is fleeting and fickle. The fleeting nature of battleground status is demonstrated by Michi-
gan and Pennsylvania, which were both almost totally ignored in 2012 (when they only received one and
five general-election campaign events, respectively). Neither President Obama nor Vice President Biden
campaigned there after being nominated in 2012. In contrast, under the National Popular Vote Compact,
each state can rely on always getting the attention that its population warrants—regardless of whether
candidate support in the state is in the narrow 46%-54% to 47%-53% range that makes a state worthwhile.
The National Popular Vote Compact guarantees that every voter in every state will be politically relevant
in every presidential election.

109 Making Every Vote Count blog. 2020. Ten Advantages of the Voter Choice Ballot Proposal To Achieve
Urgently Needed Presidential Election Reform. August 31, 2020. https:/www.makingeveryvotecount.com
/mevc/2020/8/31/ten-advantages-of-the-voter-choice-ballot-proposal-to-achieve-urgently-needed-presiden
tial-election-reform
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This statement is totally misleading.

Enactment of VCB in 2016 in a state (say, Michigan with 16 electoral votes), would
make every vote equal in terms of deciding that particular bloc of 16 electoral votes, but it
certainly would not make every vote equal in the overall presidential election.

Earlier in this sub-section, we did a hypothetical calculation of the maximum amount
of effort that presidential candidates might make to win Michigan’s electoral votes if Mich-
igan had enacted VCB, and candidates made the illogical decision to expand their cam-
paign into the spectator states—as opposed to the rational decision to double down on the
battleground states. That maximum effort was one general-election campaign event for
every 14,090,000 people in the country.

We also previously noted that, under the National Popular Vote Compact, there would
be one general-election campaign event for every 777,000 people (chapter 8).

In other words, enactment of VCB would not even come close to achieving one of the
most important benefits guaranteed by the National Popular Vote Compact—that every
vote throughout the United States would be equally important in presidential elections.

The reason why the National Popular Vote Compact can deliver the benefit of making
every vote equal is that it contains the vital condition that it will only go into effect when
enacted by states with a majority of the electoral votes (270 of 538). Once candidates know
that the national popular vote will determine which candidate becomes President, then
every voter throughout the United States becomes equally valuable. The National Popular
Vote Compact would make every voter in every state equally valuable in every presidential
election. VCB cannot accomplish this.

VCB would not come close to guaranteeing the presidency to the national popular
vote winner.

Another example of the flawed thinking on which VCB is based concerns its ability to pre-
vent the election of a President who did not win the national popular vote.

Biden’s margin of victory in the Electoral College in 2020 was 74 electoral votes (spe-
cifically, 302 to 232).

Trump’s margin in 2016 was, by coincidence, 74 electoral votes.

Obama’s margin in 2012 was 126 electoral votes.

The average margin of victory in the Electoral College in the nine presidential elec-
tions from 1988 to 2020 was 138 electoral votes.

Manifestly, enactment of VCB (say, by Michigan with 16 electoral votes in 2016) would
not have come close to accomplishing the goal of protecting against the possibility of elect-
ing a President who lost the national popular vote.

This goal can be achieved by the National Popular Vote Compact, because it contains
the vital condition that it will not take effect until it is enacted by states possessing a ma-
jority of the electoral votes—that is, 270 out of 538.

There simply is no shortcut, involving one state or a few states, that can achieve the
goal of guaranteeing the presidency to the candidate who receives the most popular votes
in all 50 states and the District of Columbia.
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The polling supporting VCB was not constructed so as to accurately measure
voter sentiment.
“Americans Want the National Choice Ballot” is the title of Making Every Vote Count’s
description of its poll on VCB.1%"

However, an examination of the poll indicates that it was not constructed so as to ac-
curately measure what “Americans want.”

The key question in Making Every Vote Count’s poll was:

“Some people want the person who wins the national popular vote to be-
come president. One way to make that likely is to be able to cast your vote as
you normally would and then choose, if you select this option, to have the
national vote winner counted as your choice for president in your state. Do
you want to have that choice on the ballot?” [Emphasis added]

As can be seen, this poll question is loaded with:
e three occurrences of the word “choice” or “choose,”
e one occurrence of the word “option,” and
e two references to “national popular vote.”
Of course, most people are in favor of “choice.” Most people are in favor of “options.”
Most people are in favor of a national popular vote for President.
This question was not the only loaded question that was shown to poll respondents.
The following Yes-No question appeared on the Voter Choice Ballot that was shown to poll
respondents:

“Do you want the candidate who receives the most votes in the nation to be-
come the President? If you do, fill in the oval next to YES.”1998

The consequences of voting “Yes” on this appealingly worded question are only hinted
at by the opaque wording “for the purpose of appointing electors as otherwise provided by
this state’s law” that appears after the voter has voted on the Yes-No question:

“The state will count the votes for all those who filled in the YES oval as cast
for the winner of the national popular vote for the purpose of appointing
electors as otherwise provided by this state’s law.”"° [Emphasis added]

It is likely that many participants in the poll failed to realize that if the voter were to

197 Cohen, Thea. 2020. New MEVC Poll: Americans Want the National Choice Ballot. March 6, 2020. Accessed
July 21, 2020. https:/www.makingeveryvotecount.com/mevc/2019/11/21/listen-to-mevce-board-member-ja
mes-glassman-discuss-the-national-popular-vote-bmxkd-smmyt-59jcw-zxcc2

1% Making Every Vote Count. Voter Choice Ballot: Summary And Coordinated Strategy To Achieve National
Popular Vote For President Reform. July 1, 2020. Accessed July 21, 2020. https://www.makingeveryvoteco
unt.com/mevc/2020/7/1/voter-choice-ballot-summary-and-coordinated-strategy-to-achieve-national-popul
ar-vote-for-president-reform

109% Making Every Vote Count’s web site. See Voter Choice Ballot: Summary And Coordinated Strategy To
Achieve National Popular Vote For President Reform. July 1, 2020. Accessed July 21, 2020. https:/www
.makingeveryvotecount.com/mevc/2020/7/1/voter-choice-ballot-summary-and-coordinated-strategy-to-ac
hieve-national-popular-vote-for-president-reform
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vote “Yes,” their vote for President would be subtracted from their preferred presidential
candidate and added to the opposing candidate—if (1) the voter’s preferred choice for Pres-
ident is ahead in the voter’s own state, and (2) the opposing candidate is ahead nationally.

This Yes-No question appears to be a referendum on a general question of public policy
that would take effect if it were to receive a majority vote. Thus, it is also likely that many
participants in the poll failed to realize that a “Yes” vote could immediately authorize the
state to count the vote that they just cast for President in favor of the candidate that indi-
vidual voter just voted against.

In summary, Making Every Vote Count’s poll provided no convincing evidence that
“Americans want the National Choice Ballot.”

9.44.2. MYTH: The benefits of a national popular vote for President can be
achieved by the Constant Two Plan.

QUICK ANSWER:

¢ The Constant Two Plan is state legislation that would award two of a state’s
electoral votes to the national popular vote winner. This state legislation would
go into effect as soon as a single state enacts it, regardless of whether any other
state enacts a similar law.

¢ Even if all 50 states and the District of Columbia enacted the Constant Two
Plan, awarding 102 electoral votes (out of 538) to the national popular vote
winner would not guarantee the presidency to the candidate receiving the most
popular votes nationwide under various politically plausible scenarios.

¢ Because 81% of the electoral votes under the Constant Two Plan (that is, 436 of
538) would continue to be awarded on a state-by-state winner-take-all basis,
presidential candidates would continue to concentrate on the small number
of closely divided battleground states. Moreover, a small number of votes in a
small number of states would continue to regularly decide the presidency—
thereby fueling post-election controversies that threaten democracy.

¢ Because the Constant Two Plan retains all existing features of the current
Electoral College, all five of the current system’s sources of inequality would
remain.

MORE DETAILED ANSWER:
Jay Wendland describes a novel system for electing the President in his 2024 book, The
Constant Two Plan: Reforming the Electoral College to Account for the National Popular
Vote. 1100

The Constant Two Plan is state legislation that would award two of the state’s elec-
toral votes to the national popular vote winner. It would not require a federal constitu-
tional amendment. It would go into effect in a state as soon as a state enacts it, regardless
of whether any other state enacts a similar law.

110 Wendland, Jay 2024. The Constant Two Plan: Reforming the Electoral College to Account for the National
Popular Vote. Lanham, MD: Lexington Books.



Chapter 9—Section 9.45.1. | 1143

If all 50 states and the District of Columbia were to enact the Constant Two Plan, the
national popular vote winner would receive 102 electoral votes (out of 538).

In that respect, the Constant Two Plan bears some similarity to the National Bonus
Plan, a proposed federal constitution amendment that would award a bonus of 102 at-large
electoral votes to the national popular vote winner (section 4.5).

Even if all 50 states and the District of Columbia enacted the Constant Two Plan, it
would:

e not guarantee the presidency to the candidate receiving the most popular votes
in all 50 states and the District of Columbia under various politically plausible
scenarios (as described in section 4.5.4 in connection with the National Bonus
Plan);

¢ not make every vote equal, because all five of the current system’s sources
of inequality (section 1.4) would remain with respect to the remaining 436
electoral votes (as described in section 4.5.5 in connection with the National
Bonus Plan); and

¢ not give presidential candidates a reason to campaign in all 50 states (section
1.2), because 81% of the electoral votes under the Constant Two Plan (that is,
436 of 538) would continue to be awarded on a state-by-state winner-take-all
basis (as described in section 4.5.5 in connection with the National Bonus Plan).

The Constant Two Plan resembles the single-state version of the Voter Choice Ballot
in that it would go into effect as soon as a single state enacts it, regardless of whether any
other state enacts a similar law. The discussion in section 9.44.1 shows that it would be
very difficult to find a state willing to unilaterally enact it.

9.45. MYTH ABOUT UNINTENDED CONSEQUENCES

9.45.1. MYTH: There could be unintended consequences of a nationwide vote for
President.

QUICK ANSWER:

¢ (Change can have unintended or unexpected desirable consequences just as
easily as it can have undesirable consequences.

¢ In the case of the current system of electing the President, the consequences of
inaction are known and highly undesirable.

e When the states switched to direct popular election of Governors in the late 18™
and early 19" centuries, there were no significant unintended or unexpected
undesirable consequences.

¢ Ifsome unintended undesirable consequence materializes, or some adjustment
becomes advisable in the National Popular Vote Compact, state legislation
may be amended or repealed more easily than, say, a federal constitutional
amendment.
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MORE DETAILED ANSWER:
One of the generic arguments against any proposed change of any kind is that there could
possibly be unintended consequences.

The attractiveness of this intellectually lazy argument is that opponents need not iden-
tify any specific consequence or engage in thoughtful discussion about whether the pos-
sible consequence is either likely or substantial.

Change can have unintended and unexpected desirable consequences—just as easily
as it can have unintended and unexpected undesirable consequences. Merely saying that
change might have unintended and unexpected consequences does not provide enough
information to determine whether the consequence is negative or positive—much less
whether the consequence is likely or substantial.

There are several generic answers to the generic argument about unintended or unex-
pected consequences:

(1) No significant unexpected undesirable consequences surfaced when an

analogous action was taken in a closely related situation.

(2) Reversing the proposed action would be relatively easy if there were signifi-
cant unexpected undesirable consequences.

(3) The consequence of inaction is that the known shortcomings of the existing
system will not be corrected.

Concerning item (1), there certainly were no significant unexpected undesirable con-
sequences when the states switched to direct popular election of their chief executives.
In 1787, only Connecticut, Massachusetts, New Hampshire, Rhode Island, and Vermont
conducted popular elections for the office of Governor.''”* During the late 18" and early
19'™" centuries, the states switched, one-by-one, to direct popular election of Governors.
Today, 100% of the states elect their Governors by direct popular vote. After over 5,000
direct popular elections for Governor over two centuries, no state has ever decided to
eliminate its direct popular election for Governor. Moreover, there is virtually no editorial,
academic, legislative, or public criticism of direct election of Governors.

Concerning item (2), the National Popular Vote Compact is state legislation. If some
undesirable unexpected consequence materializes, or some adjustment becomes advis-
able, an interstate compact may be repealed or amended more easily than, say, a federal
constitutional amendment.

Concerning item (3), the consequences of inaction are known and undesirable, includ-
ing the shortcomings of the current system of electing the President that are itemized in
chapter 1.

101 Dubin, Michael J. 2003. United States Gubernatorial Elections 1776—-1860. Jefferson, NC: McFarland &
Company. Page xx.



