ELECTORAL COLLEGE RZFORM:
DIRECT POPULAR VOIE

WITHOUT A CONSTITUTIONAL AMENDMENT

Dale Read, Jr,
Independent Research
Duke Law School



I.

1I,

II1,

TABLE OF CONTENTS

Origin and Development of the Electoral College . &

A,

The
A,

B.

The Constitutional Convention + ¢ o ¢ ¢ o o o @
1, How Should the President be Chosen? . « + &
2., Details of the Intermediate Elector Plan , ,
The Ratification Debates: .+ 4« « ¢ ¢ ¢ o o o o &
Evolution of a Workable Electoral System , « ¢
1. The Need for Immediate Change . « « ¢ « ¢ o

2, The States and Political Parties Create the
Presont Electoral System , o o o ¢« s ¢ ¢ s @

Sumary L L] 1) . [ ] ] e L ] [ ] L ] e e L) * [ L L) e ] L

Need for Further Reform in the Electoral College
The Popular Vote Winner Can Lose + « s o s ¢ & o

The Electoral College Distorts the Voting Power
of A1l Citizens “ @ @ o 8 8 o @& @ & 4 & 0 § & O

Elect'orsCanDefect 2 8 6 o 8 6 © ® © o8 e » 0 &

Irdeperdent Electors Can Bargain for the President

Fraud and Error sre Magnified in Importance. ,
The Two-Party System is Impaireds o « o o s o &
Effective Political Coalitions are Impaired, . .
The Contingent Election Procedure is Undesirable

Sumary......o......-...-..

Proposals for Electoral College Reform . o ¢ o o o «

A,

Plans of Reform . ¢ o o ¢ ©« © ¢« s ¢ 9 s o o o
1, The District Plan , ¢ o« e« ¢ ¢ 0 o ¢ ¢« 0 o o

2. The Propof"biona-l ‘Flan e e o e & &8 © 0 @ @ o @

L]
o\ W

174

174

24



3.

L,

The Automatic Plan s ¢ ¢ ¢ ¢ ¢ ¢ ¢« ¢ o &

Direct Popular Vote o « ¢ ¢ ¢ ¢ 0 o o @

Objections to Direct Popular Vote .+ & « & »

1,
2,

3.

b,

Se
6-

Federalism ¢« o ¢ ¢ ¢ ¢ o 0 8 o ¢ a ¢ v s
"Urban Interests" o ® o & 8 6 B &« 0 8 9

The Common Weakness of the Two "State
In‘terest" Objections. « ® 6 0o e 8 8 8 @

Administering Direct Vote . o o o o v o
The TWO"‘Party SyStem o s ¢ 8 0 s o 0 @

Can Direct Vote Pass? e o @& @ e ¢ o 6 §

C . S\:lmlﬂary ] ® [ . L] [ [ L] [ [ ] 1 ] L] [ ] L] ? ] [} [ L

IV. The National Vote Plan for Electoral Reform « »

A. The National Vote Plan ¢« o ¢« s o ¢ o o 5 ¢ @

B,

C.

D,

Objections to the Natioanl Vote Plan « o s o

1.
2,
3e
b,
S
6.
7.

StatePowertoAct. e ® 6 & & e 8 0 @ @
The Wisdom of State Action. o o o o ¢

The Effect if Some States Do Not Act. .

The Lack of Federal "National Ballot" Legislation,

.The Iack of Federal "National Count Legislation, .

If No Candidate Receives a Majority . o« o ¢ o ¢ o

The Problem of Indeperdent ard Defecting Electors,

Advantages of the National Vote Plan. .« o « « ¢ ¢ s &

Surmary

e o 6 @ € ©° e o & ® o € & & O s 6 O T & o ¢ 9

w

o

. 89
.100

,102



T, ORIGIN AMD DEVELOPMENT OF THZ ELECTORAL COLLEGE

In the first election held urder the constitution,
the people looked beyond these agents, fixed upon their
own cardidates for President amd Vice-President, and took
pledges from the electoral cardidates to obey their will,
In every subsequent election, the same thing has been
done, Electors, therefors, have nol answéred the design
of their institution, They are not the independent body
and superior characters which they were intended to be,
They are not left to the exerclse of their own Judgment
on the contrary, they give their vote, or bind themselves
to give it, according to the will of their constituents,
They have degenerated into mere agents, in a case which
requires no agency, and where the agent must be useless,
4s he is faithful, and dangerous, if he is not.

—Senate Document No, 22
19th Cong,., 15t Sess,
(1826) 4,

A perceptive citizen, reading this Senate report in 18286,
would have been struck by two facts which have continued to amaze ob~-
servers through the intervening centruy and a half of American his=-
tory., The Tirst of these facts is the tremendous adaptability of our
political institutions, Not forty years after the writing of the
Constitution, the Framer's once-praised scheme for choosing the Presi-
dent had gone through an extra-Constitutional change that had com-
pletely revolutionized the electoral process, The secord fact 1s
that by 1826 this revolution had transformed the electoral college
from a2 solemn institution into a vestigael organ, a veritable politi-
cal appendix that could become inflamed et any time. No longer highly
praised, as it has been at its inception, it was already an archaic
device in need of drastic revision.

Yet, in the years since 1826, no significant change has been

mads in the electoral college, In fact, the only change at all oc-



cured in the next few years, as the process that had already trans=-
formed most electors into "mere agents" of the public was made com-
plets, One may legitimately ask why, if the American system is so
noted for its capacity for change, such an outmoded and potentially
dangerous system — concerned not with some peripheral element of the
political process but with the vitally‘important function of electing
a President — has managed to survive ﬁnchanged for so many years.,
Some possible explanations of this anomaly will be discussed laterj
at this stage, itlis important to study the origins of the electoral
college and the remarksble evolution that occured in its first forty

years,
A. THE CONSTITUTIONAL CONVENTION

When the Framers met in Philadelphia in the summer of 1787
it was apparently conceded that some form of national executive
would be essential, The weakness of the government under the Articles
of Confederation had stemmed in large part from the absence of any
executive power, except in so far as Congress was willing or able to
administer the laws it had enacted.1 It was this weakness which led
Congress to issue the call for a new Constitutional Convention, and
every plan of government put before the Convention made some provision

for a national execu.tive.2

IN, Peirce, The Peoples President 31 (1968) (Hereinafter
cited as Peirce),

23, Feerick, The Elsctoral College: Why it was Created,
g ABAJ 249 (1968) (Hereinafter cited as Feerick, s ABAJ).



1, How Should the Fresident be Chosen?

But the question of how that exscutive was to be chosen was
not so easily resolved, The problem was first seriously considered
on June 2, just two days after the Convention began its substantive
deliberations, was debated many times throughout the summer, ard was
not finally settled until September 6, the next to the last day, In
the intervening three months the Covention had resolved such emotion-
laden questions as the Great Compromise and slavery, but so vexing
was the problem of Presidential selection that James Wilson of Pen-
nsylvania could say that it was, "in truth, the most difficult of all
on which we have had to decide".3

During the course of these debates the Framers considered at
least ten major proposals and many lesser ones. But only three basic
plans appear to have received much support: direct election by the
people, some form of election by Congress, ard some form of indirect
election by electors. Direct election, though repeatedly proposed by
such luminaries as Wilson and James Madison, was not adopted by the
Convention, The most important reason for this rejection was a fear
that the electorate could not become sufficiently informed to make an
intelligent choice; as George Mason stated, "The extent of the Coun-
try makes it impossible that the people can have the requisite capa~
city to judge the respective pretensions of the Cs.nr:'iiciia.‘t,es.")4 Al-
though this fear was perhaps overstated, 1n view of how quickly the
various states adopted popular election, it was certainly not i1l-
founded, The Framers met before the telegraph, or even the Pony
T 3id, at 252,

uil M, Farrand, The Records of the Federal Constitutional Con=-
vention of 1787 606 (Hereinafter cited as Farrani).



Express, had made possible relatively quick communications., Ard
travel was no better. Roads were almost non-existant in the South,
and so bad in the North that it could take six days to get from New
York to Boston.5

Nor was this the only objection to direct vote, Other serious
problems were the fear that the large states would totally domlnate
such an election (something that has happened anyway) and the disad-
vantage to the Southern states arising from the fact that their Negro
slaves — who were partially counted f%r purposes of Congressional rep-
resentation — could not vote in any direct election.6

An entirely different set of considerations led the Framers
to reject election by Congress, though that plan had great appeal am
was even adopted on at least five occasions.7 The appeal of Congres-
sional election is not hard to understand, for it was a system with
which most of the Framers were thoroughly familiar: in 1787 the
governors of eight of the thirteen states were chosen by their legis=-
latures, and there was more than simple logic behind the belief that
the executive, who was to execute the laws of Congress, should be re-
sponsible to Congress.8 In the end, however, this plan was rejected,
Governor Morris expressed the fears of many when he stated that an
election by Congress would lead to "intrigue, cabal, and faction"”,
T BFerrick, 5% ABAJ at 249,

6Peirce, at 34-39,

' 7J. Ferrick, The Electoral College — Why it Ought to be Abol~

ished, 37 Fordham IR 1 (1968) (Hereinafter cited as Ferrick, 37
Fordham).,

BFerrick, 54 ABAJ at 249-250,



thereby relpacing "real merit® as the criteria for election.? It
was also feared that an incumbant President, planning ahead for his
own re-election, would be too subservient to Congress;10

Therefore, when the Framers finally approved a system of in-
direct election by electors, they did so not because of that plan’s
merits per se, but becauss it avoided the faults of the various al-
termative plans, Specifically, the electors would presumably be
among the states' better~informed men, so they would be able to vote
intelligently for one of the various cardidates. And they would not
be subject to "intrigue, cabal, and faction" becuase they would not —
like Congress — be a permanent body that met regularly to discharge
other duties., They would not even meet in one place, where thsy
could deliberate together, but would be scattered wldely in the vari-
ous state capitals.l1

2, Details of the Intermediate Flector Plan,

Having decided on an independent elector plan in principle,
howvever, still left several key details unresolved, These werset
1) How were the electors to be chosen? 2) How many electors should
there be? And 3) How would the interests of the large states and
small states be balanced?

The first of these problems, how to choose the electors, was
—_-"—-_gi—Farrand, at 29,

10Feerick, 37 Fordham at 6,

11ymat 1s now known as the "electoral college" was therefors

nover intended as a college at all., That term, never used in the
Constitution, has evolved since,



the most obvious, None of the many elector proposals that were of-
fered during the course of the Convention could even have been debated
rationally without knowing how the all-important electors were to be
selected, Perhaps the Framers already realized, though only subcon-
sciously, that whoever was given the power to select the electors
would soon make the electors his egents, and would reserve to himself
the power to decide who would be President. Though there were many
suggestions as to who should have this power, the two principle plans
of selection were to have the electors chosen by the legislatures or
elected by the people.12 The Framers neatly satisfied both factions
by providing, simply, that "Each State shall appoint, in such Manner
as the Legislature thereof may direct, ... ﬂts] Eloctors".13

Urlike the problem of chosing electors, the question of how
many there wers to be was never seriously debated by the Convention,
Most proposals seem to have ignored this issue altogether, and the
others appsar to have done no more than incorporate some arguably
supportable plan, such a&s allocating one elector sach to the small
states, two to the medium states, and three to the large states.iu
Like the plan to let the legislatures determine how the electors
were to be chosen, the proposal that they be "equal to the whole
Number of Senators and Representatives to which the State may be
entitled in the Congrass".sapparently originated in a select Com-
T 1ZFserick, 54 ABAJ at 250-51,

13%.5 Const., art. II, 81,

Wpeerick, 5 ABAJ at 250-51.

150.8. Const-, art, II. §1l



7
mittee of Elevenié, and was accepted by the Convention with no serlous
debate,1? Most importantly, there 1s no evidence that this plan was
the result of any compromise between the large and small states,
whereby the small states gained proportionately greater influence be-
cause they were to have three electors regardless of their population,
This characteristic of the system was never mentioned, either in
several days of debate at the Convention or in the subsequent rati-
fication debates in the various states, and could not have been con=-
sidered important. 18

If the allocation of electors did not solve the Framer's third
problem — that of balancing the large and small states — the plan for
a contingent election in the House of Representatives did, Since
a majority of all electoral votes was required to elect a President,
and since it was felt that the electors would most likely vote for
men from their own states, the Framers generally believed that very
few elections would be decided by the electors, The votes would be
so scattered among various candidates that none would have a majority,
but candidates from the large states would have the most votes. The
actual electoral voting, therefore, was viewed as little more than
a nomination process, with the final election being made in a special

House olection.19 In this election the interests of the small states

16Thié committes, with one member from each state then present,
was created near the end of the Convention to report on all matters
sti11 unresolved,

17peirce, at 36-37 and 43-45, and Feerick, 54 ABAJ at 252-
53, both discuss the Convention's debate on the committes's work, but
neither records any mention of these points.

18Peirce, at 36-37.

19Fesrick, 37 Fordham at 10, and 54 ABAJ at 253, See also
Peirce, at 37.
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would be protecyed by a provision that each state have but one vote,
with a majority of all states necessary for election.zo The danger
of "intrigue" was lessened by a provision that the House begin bal-
loting immediately upon counting the electoral votes and learning of
the electoral deadlock,

B. THE RATIFICATION DEBATES:

In the ratification debates this method of choosing the Presi=-
dent escaped unscathed, Writing six months after the Convention had
completed its work, Alexander Hamilton was able to say in The
Federalist that "The mode of appointment of the chief magistrate of
the United States is almost the only part of the system, of any con-
gequence, vhich has escaped without severe censure, or which has re-
ceived the slightest mark of approbation from [the Constitution‘s/
opponents".21 And Wilson echoed these sentiments when he noted the
plain fact that the electlon process "is not objected to",%% This
lack of criticism was remarkable considering the wide differences of
opinion on an electoral method revealed during the Convention itself,
It was even more remarkable when it is realized that the Framers took
strong and inconsistent stands on the true effect of the electors,
and that no one eriticized even these blatant ambiguities,
~ 200,5. Const., art, II, 81, The Committee of Eleven had
originally proposed a Senate election, but the Framers substituted
the one-vote-per-state House election because they feared the Sen-
ate's confirmation and ratification powers should not be increased
by including the power to elect the President,

21The Federalist No, 68, at 457-58 (Cooke ed, 1961),

229 J. Elliott, The Debates in the Several State Conventions

on the Adoption of the Federal Constitution 2ND ed (Washington,
1836) 511, (Hereinafter cited as Elliott),
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The Framers divided into two main camps. On the one hand, mary
agreed with James Horroe (not a Framer) that the electors would be
chosen by the legislatures and that the President would therefore owe
his election "to the state govermments and not to the people at
arge".23 On the other hand Edmund Randolph claimed that, in spite
of the deliberately vague wording of the Constitution, "the electors
must be elected by the pesople at large" (emphasis subplied).zu C.C,
Pinckney went even further when he said that the President himself
was to be popularly elected, albeit "through the medium of slectors
chosen particularly for that purposo".25 George Mason disagreed,
claiming that the electors were a sham and deception upon the people,
"thrown out to make them believe they were to choose [the Presi-
dent]".26 Ard others, like Madison, came down squarely on each side
of the issue, claiming both that "The President is indirectly derived
from the cholce of the people"27 and also that "the state legls-
latures ... mst in 21l cases have a great share in [the electio§7.

and will perhaps in most cases of themselves determine i n28

T 233 Elliott at 488,
zuég, at 486,
25, Elliott at 304,
263 F1310tt at 493, _
27The Federalist No, 39, at 252 (Cooke ed, 1961),

28rhe Federalist No. 45, at 311 (Cooke ed, 1961),
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C. EVOLUTION OF A WORKABLE ETLECTORAL SYSTEH

1, The lNoed for Immedlate Chance,

Opponents of ratification for some reason never seized on these
ambiguities or contradictions,; but medern observers have, and their
conclusion is inescapable: after failing for three months to agree
on either direct vote, Congressional election, or one of the many
other plans that were devised, the Framsrs rather hastily "invented
& system that could be 'sold' in the immediate context of 1?87“.29
Madison himsslf lent credence to this viéw vwhen he later noted that
the electoral college had been created at the end of the Convention,
ard it "was not exempt from a degree [though less so than usual] of
the hurrying influence produced by fatigue and impatience in all such
bodies", 30

The electoral college therefore, was a "jerry-rigged imprevi-
s'ation",?‘i ard the electors themselves "were but an essential in-
gredient [in/ a masterpisce [of] delibsrately vague political com-
promise which enabled the Framers to agree on their most difficult
issue and yet allowed those [for, and those against, direct elec’ciorﬂ
to return home and claim they had carrled the day“.32
__—zﬁoirce, at 52,

30 stter to George Hay, Aug, 23, 1823, at 3 Farrand 438,

313, Roche, The Founding Fathers: A Rsform Caucus in Action, §%
American Political Science Review 811,

323, Xirby, Limitations on the Power of State Legislatures
ovzr Presidential Elections, 27 Law & Contemporary Problems 495,
506,
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With these inherent defects, it is not surprising that the
electoral college was poorly suited to carry out its only function, the
election of Presidents, Its chief merit was merely that it avoided
the defects inherent in any other system, while its own defects were
not apparent because the Framers had not had any experience with in~
termediate-elector political structures, and could not evaluate the
practical ramificatlons of their creation, Its origins were deeply
mlred in period politics, but even then its creators were unzble or
unwilling to agree on just how it was supposed to operate, It is
therefore easy to understand why the electoral college rapidly svolved
into something that was, if still imperfect, at least workable, Two
factors were eospecially lmportant in this evolution. The first, the
development of organized political parties that competed for the Presi-
dency, made change imperative, And the second, the deliberately vague
Constitutional mandate that each state should appoint its electors
“in such Manner as the Legislature thereof may direct”, made change
possible,
2, The States and Political Parties Create the Present Electoral

Systen,
This early evolution can be broken down into three distinct

elements: 1) the change from legislative to popular election of tﬁe
electors, 2) the change from electing them in districts within the
state to electing one slate, state-wide (the "general ticket" or
“winner-take~all “ system), and 3) the change in the role of the
elector, from being free to exercise his independent judgment in the

election of the President to being a "mere agent", morally bound to
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carry into effect the judgment of those who elected him, Though
these three elements will be discussed separately, it should be em-
phasized that they did not always occur in this order, or indeperndent
of ons another, or even in one continual swoep of "progress" that
excluded temporary reversions to "less democratic" methods,

The most important of these elements, in terms of making the
Presidency reflect the popular will, was the change from Legislative
to popular election, It has already been seen that the Framers them-
selves did not agree on which method was better, and the first election
(in 1788-89) reflected this split of opinion. Of the ten states that
had ratified the Constitution ard appointed their electors in timse,
four used legislative selection, four used popular election, and two
used a mixture of these,>> Sixty per cent of the states used legis-
lative selection in 1792, while 1796 was again an almost even split,
1800 was the high-water mark of the legislatures, when ten of the then
sixteen states used legislative selection, By 1326:?: ac‘ii:f ma jority
of the states used popular vote, and by 1832 only South Carolina re-
tained legislative selection.34

During thess early years, though the trend was towards popu~
lar election, the behavior of individual states was frequently erratic,

53This and the other facts in this paragraph are from FPeirce,
at 309-11,

3L"Sn:n:tt:h Carolina did not adopt popular election until its re-
admission after the Civil War, having retained legislative selection
through 1860, Peirce, 311,

There have been two or thres other deviations from popular

election since the 1830s, but these have been limited to unique
and understandable situations, as in 1876 when newly-admitted
Colorado did not have time to set up the necessary election laws,
Feerick, 37 Fordham at 10,
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at best, or nasarly corrupt, at worst. in the eight elections from
1796 fhrough 1824 Massachusetts never used the same system in two con-
secutive elections, and tried some five systems in all.35 At least
some of these about faces, in Massachusetts and elsewhere, were the
result of an outgoing or even lame-duck legislature saving their
state's electoral votes for their party when popular sentiment seemed
sure to carry the state for the opposing party.36

If the shift from legislative to popular election was some-
times politically motivated, the shift from election in districts to
olection of a state wide general ticket was totally so, It appears
that many, even most, of the Framers who anticipated popular election
thought that the electors would be elscted individually in districts
within the state, as Madison said in 1823 that this method was
*mostly, if not exclusively, in view when the Constitution was framed
amd adopted."37 Though election by districts brought the electoral
college closer to the individual voters, it had the effect of split-
ting a state's electoral vote, Therefore the several legislatures,
to enhance their states' impact in the electoral voting and to in-
crease their states' share in the new administration's patronage,
changed their election laws to have electors run on a general ticket,
state-wide,

Legislative realization of this effect came early to some
.-——__-jﬁﬁiirce, at 310-11,

36Cooley, Methods of Appointing Fresidential Electors, 1
Michigan Law Journal 1,

37Letter to George Hay, supra n, 30,
38Peirce, at 77.
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* states, as Maryland and Pennsylvania used it in the first election
(though both were to experiment with other procedures before adopting
winner-take-all for good39). Moreover, the general ticket proved so
effective in maximizing a states® influence at the national level that
all states were forced to adopt it, irrespective of any preference
for the district system, in order to remain competitive.uo It was
used in 18 of 24 states in 1828, and in all but South Carolina
(which was still using legilsative selection) by 1836.“'1 Since the
general ticket has been used in every election, with the exception of
Michigan in 1892. This deviation will be discussed in detail later,
It is important to note that these two elements of the elec-
toral system, popular election and winner-take-all, are not required
by anything in the Constitution. Though they are vital to modern
electoral politics, they are vwholly the creatures of state law and
may be changed at any time, The only limitation on the states is
one of equal protection: if they choose electors by popular vote
they can not deny their citizens the right to vote on the basis of
r.me»,'"2 :sex,""3 age,uu etc, nor can they rigidly restrict the right
of minor parties to be on the ballot.u5

The third important change in electoral practice, that of
JSPeirce, at 309,

“OPeirce, at 77.

41Poirce, at 309,

42y.5. Const., Amend, XV,

uaU.S. Const,, Amegd. XX,

¥z u.s.c. B1973 W et. seq.

4541114ams V, Rhodes, 393 U.S. 23, 89 S. Ct. 5 (1568).
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"binding" the electors to vote in a pariiculaf way, is even more re-
markable in that it began and become firmly established without any
legislative act at all, The practice of binding electors was not Just
the only change that developed without statutory law, it was also the
first of thess changes to occur; in fact, it can be argued that it
represented no "change" at all but merely confirmed the Framer's in-
tentions. It has already been seen that some Framer's expscted the
electors to carry out either the popular will or the legislative will
in the election of a Pre)sidem‘f,.L"6 Alexander Hamilton is most fre-
quently cited for the opposite position, that electors were to choose
the President themselves, because he wrote that "It was .., desir-
able that the immediate election should be made by men most capable
of analyzing the qualities adapted to the [?residenci].“u7 Not
even Hamilton wanted the electors to operate in a vaccuum, though,
for he urote it was also "desirable that the sense of the poople
shonld operate” - in choosing a President,d

Although under the electoral college structure, proponents of
both the popular will and elector independence claimed victory, a
fnll—fledged debate never occured, Perhaps this was because George
Washington was so clearly everyone's choice to be the first Presi-
dent that no one really bothered with whether the electors would,
technically, exercise the public's will or their own., In any event,
it would seem probable that the election of Washington for two terms
T Ubbee text, supra, accompanying n, 23-28,

B7rhe Federalist Yo, €8, at 458 (Cooke ed, 1961).

4§2Q.
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furthered the idea that electors were to give effect to the popular
will. Certainly by the third election, in 1796, the emerging politi-
cal parties had seized on this as a way of procuring the election for
their candidates, and the electors voted, almost to a man, as ex-
penc'ted.u-9 The concept of bourd electors was also taking root in the
popular mind as well, for when one elector did defect a constituent
exclained "What! Do I chuse Samuel Miles to determine for me whether
John Adams or Thomas Jefferson shall be Fresident? No! I chuse him
to act, not to think."50

In 1800 not a single elector defected, and the Democratic
slato of Jefferson and Bur tied for the Presidency; not even any
Federalist electors tried to defeat Jefferson by defecting to Burr,
The tie electoral vote had to be resolved in the House, where Burr—
the Vice-Presidential candidate — decided to try for the Presidency.
Jefferson won, but not until after 36 ballots and much of the "in-
trique, cabal, and faction" so feared by the Framers.51

1800 firmly established the precedent of rigid elector loyalty;
since then, there have been only five recognized violations (in 1820,
1948, 1956, 1960, and 1968) plus some uncertain cases arising from
T H9Peirce, at 63-6l4,

505tamiood, A History of the Presidency 51 (1926).

5lpeirce, at 65-71, This tie vote arose because under the
original Constitution each elector voted for two men, but could
not specify that he voted for one of them as Vice-President, The
experience of 1800 proved so harrowing that the Twelfth Amendment -
providing for separate electoral balloting for Fresident and
Vice-President — was passed before the next election: to this

day, this remains the only substantive Constitutlional change
in the "jerry-rigged improvisation" of the Framers,
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the confusing four-way election of 1824,92 The electors truely were,

as the Senate recognized in 1826, "mere agents" of the popular will,
D, SUMMARY

It can be seen that the electoral college was created in the
Constitutional Convention's "adjourmmernt rush", that its full rami-
fications were not realized at the time, that its primary merit was
in avoiding the defects.inherent in more logical electoral systems,
and that its structure was left vague ard undefined so that as many
people as possible could read their own preferences into it, 4s a
result, it is not surprising that it proved en imperfect system, ard
that the states and political parties rapidly transformed it into
something more workable,

The. result of these transformations is the electoral system
used today, The basic structure, of having the President chosen by
electors who are allocated to each state on the basis of Congressional
representation, was created by the Constitution, But all the important
details — the fact that electors are popularly chosen, the winner-
take-all or general ticket system, and the rigid loyalty of the elec-
tors — were created afterwards by the states and the political parties.

It is now necessary to examine the defects that remain in the

electoral system, ard to discuss possible cures,

52Peirecs, at 123-24, ard Comment, The Problem of the Faith-
less Elector, 6 Harvard Journal of Legislation 254 (1969).
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II. THE NEED FOR FURTHER
REFCRM IN THE ELZCTCRAL COLLEGE.
_ I think that if ths man who wins the popular vote
is denied the Fresidency, the man who gets the Presidency
would have a very great difficulty in governing,

— Richard M, Nixon, Oct 15, 1948
26 Congressional Quarterly 2955

When then-candidate Nixon made this statement the inter-re-
lationship between third-party politics and the electoral college was,
next to the policies and personalities of the candidates, the most
important part of s heated Presidential campaign, But he spoke, not
about the unique politics of 1968, but about the one most obvious
fault of the electoral college system: the possibility that a man
favored by most of the voters could lose the Presidency. This pos-
8ibility is so foreign to the idea of democracy that most people would
rather not think about it, yet it is inherent in our indirect elec-

toral system and must be faced every four years,

A. THE POPULAR VOTE WINNER CAN LOSE

This spectre of a minority President has in fact occured on
three occasions in American history.1 The first was in 1824, when
Andrew Jackson won 42% of the popular vote to lead a four-man field,
but fell far short of the Constitutionally required electoral ma-
Jority. The House therefore had the responsibility‘of choosing the

President, and it by passed Jackson when Henry Clay —— who had been

TAs used in this paper, "minority President” refers to those
situations in which a candidate was elected even though another can-
didate received more votes. It does not refer to the fairly common

sitvation where the winning candidate receives less than 50% of all
votes cast, A
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third in popular voteé but fourth in electoral votes and therefore
ineligible for House consideration — joined forces with second-place
Jdohn Quincy Adams, o

The next minority election is by far the best known, In 1876
the Republicans nominated Rutherford B, Hayes, a popular ard capable
governor of Ohio, in the hope he could overcome the scandals that had
plagued the Grant administration, .The Democratic nominee, Samuel
Tilden, was in many ways the Thomas Dewey of his era: lawyer, reform
governor of New York, ard ineffective national campaigner. Unlike
Dewey, however, he did win a clean popular majority, only to fall one
vote short of an electoral majority, But this electoral count omitted
the returns frém three states, where each party claimed a victory
while accusing the other of wholesale vote fraud, If any of these
questionable states had gone for Tilden he would win, but if all
had gone for Hayes he would have an electoral majority of one vote
in spite of his popular defeat,

To resolve these disputed returns Congress created a special
15 member Electoral Commission, to be composed of seven Democrats,
seven Republicans, and one independent, But when the independent,

a respected Supreme Court justice, was named to a Senate vacancy in
his state another Republican was appointed to the Commnission, Al=-
though the members had sworn to "dismiss every consideration that
would cloud their intellects or warp their judgment", they divided
on straight party lines to find for each of the disputed Hayes states

ard declare him the \innncr.2

2For a more complete account of this election and its Electoral
Commission, see N, Peirce, The People's President, 86-92, (1968),
(Hereinafter cited as Peirce),
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The third time the Electoral College failed to elect the popu-
lar vote winner, in 1888, was the only time that a populsr loser ~—
Benjamin Harrison — won an undisputed electoral majority over the
popular winner — Grover Cleveland, Unlike 1824 or 1876, there was
nothing for Congress to decide, and Harrison was duly inaugurated,

It is impértant to note from these examples that the simple
case of a popular vote loser amassing an electoral majority though
the most obvious defect, is only one of several ways in which an
electoral system can deny the Presidency to a popular vote winner.

It is also possible that a three-way race could deny any candidate

an electoral majority, and political maneuvering, would almost certain-
ly outweigh the popular vote in the subsequent douse election, Also,
a close election in any state would force Congress to decide which
set of electoral votes to count, and if the national election was also
close, such as in 1876, the winner would again be chosen by a politi-
cally-motivated Congress.

If the possibility of a minority President is the most obvious
fault in our electoral system, it is by no means the only one, Thers
are at least seven other ways in which the electoral college distorts
our political system, and these distortions are not 2ll limited — as
is the possibility of a minority President — to fairly rare situ-
ations, They are inherent in the system, and affsct every Presidential

campaign,
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B. THE ELECTORAL COLLEGE DISTORTS

THE VCTING POWER OF ALL CITIZENS

The most important of these defects is the way in which the
electoral college mechanism greatly inflates the voting power of some
voters, and greatly diminishes the voting power of others., This
inequality arises from two structural characteristics of the electoral
systen, First, a state's electoral votes are not porportionate to
the number of people in that state, And second, the winner-take-all
system awards the entire electoral vote to ons condidate, regardless
of how narrowly he may have beaten his opponent. Each of these prob-
lems needs to be examined in some detail,

The fact that electoral votes are not proportionate to popu-
lation is the result of the fact that every state has at least two
Senators and one Representative — and therefore three electoral votes —
regardless of its population, Alaska for example, has one electoral
vote for every 98,000 citizens, while California only has ons for
every 11-38.000.3 Voters in Alaska (and other small states), are there-
fore over-represented in the electoral college, Another element in
this disproportionate strength is that the electoral collegse appor-
tiorment is based on census figures, which may be ten yesars old, In
most states this effect is negligible, but in fast growing areas like
California or Florida the effect can be substantial,

The second factor that makes the electoral college unrepre-
sentative has just the opposite effect, increasing the voting power

JBased on the 1970 Census (1971 World Almanac 409) and the pre-
liminary roaggortionment based on that census (U.S. News and World Re~
port, Sept, » 1970, p.26).
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of those in the large states, at the expense of those in the small
states, This factor is the winner-take-all system, which awards all
of the state's electoral votes to the popular vote winner, Thus,
though a large~state voter has much less chance of casting the vote
which will decide how his state's eslectoral vote will be cast, if he
does cast such a deciding vote he will control many more electoral
votes than the small-state voter, and will therefore bs far more in-
fluential in the total Presidential election,

Though these contradictory effects have been appreciated for
years, it was not known which of them was the more important, Scme
claimed that the elsctoral system discriminated in favor of the small-
state voter becauses there were so many more electoral votes per voter
and each voter had a greater influence in how the whole slate would be
cast; others that it discriminated in favor of the large-state voter
because, in spite of his diminished ability to affect how the slate
would be cast, the large blocs of electoral votes were far more in-
fluential in electing Presidents,

To resolve this problem Professor Banzhaf recently conducted
& computer analysis of how the electoral college affects a person's
voting power in Presidential elections.u After defining two citi-
gens® relative voting power to be the relative liklihood that each
would cast the deciding vote in a Eresidential election, he first
analyzed each person’s chance of casting the deciding vote in his
own state, and then each state's chance of casting the deciding
T B3, Banzhaf, One Man, 3.312 Votes: A Mathematical Analysis of

the Flectoral College, 13 Villanova Law Review 303 (1968), (Hera-
inafter cited as Banzhaf),
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electoral vote in the national election,” As a result of this two-
step process, he concluded that large-state voters had significantly
more voting power: a New Yorker, for example, had 3.312 times the
voting power of a District of Columbia resident.6 Though the exact

figures varied for each state, the results consistantly indicated

7

greater voting power for the citizens of large states.

Commenting on this analysis, Senator Birch Bayh, a leading
advocate of electoral reform, noted the central fact that it is the
indeperdent voter in the large states who really selects the Presi-
dent, His conclusion was that

For all practical purposes the outcome of presi-
dential elections today is determined by a small group
of ... [swing] voters in eleven or twelve large, polit-
ically doubiful, states, By inflating the value of these
individual popular votes, our presidentisl election ma-
chinery effectively denies to millions of Americans an
squal oppo§tunity to affect the outcome of presidential
elections, :

Banzhaf's analysis and Bayh's conclusions do not stand apart

3A'completc deseription of Banzhaf's technique is beyond the
scope of this paper., Anyone with an interest in the subject is urged
to read his article, particularly pages 3C4-318. It is worthy of note
that his basic technigue was relied on by the Court of Appeals of New
York in invalidating the apportionment of a county Bond of Super-
visors (JTanucci v Bord of Supervisors, 20 NY 2d 244, 251, 229 NE
2d 195, 198) and was noted by the Supreme Court in reviewing a
Texas reapportiomment plan (Kilgarlin v Hill, 386 U.S. 120, 125, 87
S. Ct, 820, 823).

6Banzhaf, at 329, These figures will have changed somewhat,
a5 Banzhaf's article, published in 1968, was based on the 1960 cen-
sus and apportionment,

7id,

BComment, Sen, Birch Bayh, 13 Villanova Law Review 333,
334-35 (1969).
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as a merely theoretical framework., They are supported by empirical
evidence, One would expect that if large states are disproportion-
ately vital to a cardidate's election he would devote a dispropor-
tionately largs amourt of his eampaign resources —monsy, time, and
staff support — to the large states, and, though precise statistics
are unavailable, this does in fact appear to be the case.9 More-
over, ons would expect political parties to select their nominees
from the large states, This too, is the case, From 1868 through
1968 New Yorkers have captured one-third of the Presidential nomi-
nations, and six large states account for two-thirds of the total
(Presidential and Vice-Presidential) nominations.10 In the forty-
six elections since the Constitution was adopted New York has helped
elect the winner in all but seven, and in five of those it vindi-
cated the defeated party's cholice of candidates by voting for a cur~
rent or former New York Governor.11 In short, the common sense of
politicians has long told them what Banzhaf has only recently proven:
big states elect Presidents, and small states count for even less
than their smaller population would indicate,

One further point in the area of voter inequality should be
clarified, That is that in analyzing voting power Banzhaf unfor-
tunately used each state's total population and not the number of
actual voters in the most recent election, Since in most cases the
tvo figures are roughly proportionate his basic conclusions remain
-___——-9§anhaf, at 324, '

10J, Feerick, The Electoral College — Why it Ought to be
Abolished, 37 Fordham Law Review 1, 25 (1968),

111d.
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valid. But it should be noted that in particular cases this pro-
duces another significant distortion in a given individual's voting
power., In 1958, for cxample, more people voted in New Jersey than in
Texas,but the Texas voters controlled half a again as many elsctoral
votes (25) as did the New Jersey voters (17).12 It is therefore ob=
vious that the fact that awarding electoral vote strength on the
basis of population diseriminates against voters who live in high~
turnout states, and is another way in which the electoral college

structurs distorts a voters' ability to affect the outcome,
C. ELECOTRS CAN DEFECT

The third major defect in the electoral college is the ever-
present possibility that an elector may violate his moral duty, amd
his constituents' expectations, to vote for someons other than the
eandidate on whose slate he was elected, Although such cases have
been fairly rare, and have never changed the outcome of an election,
the mumber of these incidents have risen markedly since World War
1113. Irdeed, it is reasonable to think that the reason there have
not been more of them has been the absence of any elsction in which
the electorsl vote (as opposed to the popular vote) was relatively
close, If is is assumed that in any election the number of potential
defeating electors is fairly small the electoral count would have
to be Fairly closs for them to change the result. And unless the
T 1234, at 13.

130f five clear cases since 1800, four have been since 1948,

Peirce, at 123-24, and Comment, The Problem of the Faithless Elector,
6 Harvard Journal on Legislation 254 (1969),
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count was fairly close, most of them could well decide not to back
the system, when the only practical result of their action would be
to draw attention to their own untrammeled power, But if the elec-
toral count were close they could be expected to defect, and then
the practical result of their action would be to elect théir man
President. But in doing so they would have taken unto themselves the
power of deciding who would, for four years, be Fresident of all
Americans,

To place such power in a handful of men is, under the best of
corditions, totally inconsistent with any theory of democracy or
representative government, But to do so when this handful of men is
elscted merely on the basis of past service as loyal party function-
aries, when they are unknown to Americans generally and evan to their
"own immediate constituents, and — above all—when they are respon-
sible to no electorate for their actions, is a procedure for more

undemocratic then that found in most totalitarian regimes,

D. INDEFENDENT ELECTCRS CAN

BARGAIN FOR THE PRESIDENCY.

A problem closely related to elector defection is the pos-
sibility that some avowedly independent electors will bs chosen, with
the express purpose of deciding among themselves who will be Presi-
dent, This was the theory of the Wallace campaign in 1968, which, in
spite of all tho traditional "We're in this to win" talk, was really
based on the hope that neither Nixon nor Humphrey would obtain an

electoral majority and that the Wallace electors would hold the balance
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of power.lu This strategy for using indeperdent electors was far
more democratic than the possibility that pledged electors would de-
fect and decide an election, bscause the Wallace voters were well
aware of the strategy. If these electors had been in a position
to decide the Presidency they would have been fulfilling the function
they were elected to perform.

Although it may not be anti-democratic for an interest group
to use independent electors in order %o maximizé its influence in
the political system, it is certainly anti-good goverrment, Ameri-
cans simply do not like the idea that the Presidency can be bought
and sold in secret back-room deals, where only a handful of players
know the price that is being paid. The mere suspicion of such deal-
making when the House of Representatives decided the Jackson-Adams-
Clay campaign in 1824 was enough to taint Adams® Presidency, impair
his effectivencss as a national leader, and make him an easy target
for Jackson four years later.ls

Even if the major-party candidates re jected this strategy and
refused to make any deals, ard the independent electors decided on
their own whom to support, it seems unlikely that the winning camd-
jdate would be able to fully rebut the inevitable change that he had,
in fact, made a deal, Changes of such a deal would be doubly seri-
ous, for not only woiild the deal itself have been made, but it would
have been made with a group that was independent of the two-party
structure — presumably bscause its beliefs were near enouéh to the

148, Bayh, Electing a President — The Case for Direct Popular
Election, 6 Harvard Journal on Legislation 127, 128 (1969).

15Poirco, at 84-85,



27
edges of the political spectrum that neither major party could seek
to merge with them, as the Democrats were able to do with the Fopu-
lists in the 1890's. If Adams could not survive charges that he had
made a deal with a major candidate, surely no modern Fresident could

survive charges that he had made a deal with 2 minor-party candidate,
B. FRAUD AND ERROR ARE MAGHIFIED IN IMPCORTANCE.

The current electoral system also places a premium on fraud
and error in vote counting, Most people will remember Illinois is
1960, when Kennedy carried the state by less than 9,000 votes amid
Republican charges that up to 100,000 votes had been "stolen" for
the Democrats in Chicago alone.16 Though these fraud charges were
neither proven nor disproven, the fact remains that a shift of less
than 4,500 votes (less than 0,17 of the total cast) would have changed
the result, delivered Illinois to Nixon, and brought Kennedy within
five voles of electoral defeat, If the result had been that close,
some electors might well have defected to elect Nixon or to throw
the election into the House, Thus a few thousand fraudulently ob-
tained votes, while having only minimal effect on the national popu-
lar vote totals even in a close election like 1960, could prove de~
cisive because of their ability to control a large bloc of electoral
votes,

Though fraud 1s perhaps the most obvious case of shifting a
few popular votes, it is not the only one, Human érror or bad wea-

ther can also affect vote totals, and, in a close race these factors

I?iﬂ; at 105.
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in a key state can change the election, For example, in 1884 severe
weather in heavily Republican upstate New York almost certainly cost
James G, Blaire the state (which Grover Cleveland won by only 1,000
votes) ard therefore the eloction,}? 1In short, as long as the elec-
toral system emphasizes winning in a few large states, any fraud,
accident, or mere human error in one of those states can elect a
President, irrespective of the popular support the candidates have

received nationally,
F. THE TWO-PARTY SYSTEM IS IMPAIRED,

Since the olectoral college structure places such great im-
portance on winning states, as opposed simply to winning votes, it
also terds to inhibit the development of the two party system in one
party states, National parties and campaign organizations will of
course spend their time and morey in states where they have some ar-
guable chance of winning, They will not devote much effort in states
they have no chance at 211, Although it is true that whether a state
is "one-party" or "two-party" deperds far more on local conditions
than on the quadremnial campaign efforts of the national parties, the
resources expended during a national campalgn do help to sustain and
encourage local party organizations, To the extent that a state does
not receive its share of these resources because it is a one-party
state, the development of an effective two-party system is further

hindered,

1754, at 93,
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G. EFFECTIVE POLITICAL COALITICNS ARE IMPAIRED.

In addition to inhibiting the growth of secord parties in one-
party states, the electoral college's emphasis on winning states also
prevants many effective political coalitions, A fairly large number
of people who share common interests, and who would normally consti-
tute a visible interest group, will lose much of their effectiveness
if they are scattered throughout many states, Their votes in Presi-
dential elections can not be counted together unless the states they
live in 211 happen to vote for the same candidate; +this is the well-
recognized and obvious resuli of the winner-take-all system which
prevents minorities in one state from pooling their votes with simi-
lar — or even majorities — in other states.

But winner-take-all also operates in a far more sublle way
to deny effective political representation to such groups, Because
they are precluded from joining together nationally, and because
they will also have differsnt individual interests and different party
structures in theéir respective states, they will not all join the
samo political party, What influence they might have in national con-
ventions or in Congress is therofore diffused, not concentrated, This
effect is, admittedly, not as serious as it might appear at first,
For if these voters believe strongly in whatever cause is involved
they will be able to form an intorest group that transcends state
lines and can work effectively in one—or even both — political par-
ties, The real problem, then, is that the electoral college structure

virtually cancels out any national influence of a loosely-knit group
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that is scattered widely in different states, while it magnifies out
of 211 proportion the influence of smaller loosely-knit groups that

could hold the balance of power in one or two key states.
H. THZ CONTIMGENT ELECTION PROCEDURE IS UNDESIRABLE,

A final defect of the electoral college is the procedure for
a contingent election in the House of Representatives, The three
times that Congress has had a finger in the electoral pie, in 1800,
1824, amd 1876, certainly vindicate the Framers fears that any elec-
tion by Congress would result in unsavory "intrigue, cable, and fac-
tion". The likelihood that political considerations would predominate
in such an election is reason enough to fear it, but the voting pro-
cedure is an even greater fault, When the House meets to elect the
President each state is given but one vote: therefore the six Rep-
resentatives from the six smallest states able to cast one state
vote each, would have as much power as the 178 Representatives from
the six largest states, and the seventy-five Representatives from
the twenty-six smallest states could choose the next President, even
though they represented only one-sixth of the people;18 The third
defect in a House election is that while the House is choosing the
President, the Senate is choosing the Vice-Fresident, There is no-
thing to prevent the two houses from checosing a Republican for one
office and a Democrat for the other, With all of these faults built
into a House election, it is readily apparent why "a certain amount
of perserverance is needed in order to discover somethlng good to

I8These figures are based on the 1970 census and apportionment,
See n, 3, supra,
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say about the possibility of an election in the House of Repre-
v 19

sentatives’,
I, SUMMARY

The electoral college distorts our entire political system.
There are several different ways in which it can 2llow men to be elec-
ted President in spite of a popular vote defeat, It increases ths
pover of large-state voters and diminishes that of small-state voters,
It permits individual electors, responsible to no one for their actions,
to defect and take into their own hands the choice of who shall be
President, It permits independent electors to make a deal for the
Presidency, but in giving one candidate a victory they would also give
him the unanswerable taint of back-room political dealing, and would
deal & fatal blow to his leadership at the very start of his adminis-
tration, It emphasizes popular victories in a few key states, and
thereby converts otherwise minor incidents of vote fraud or error in
those states into election-deciding events, It provides little in-
centive to campaign for votes in states whers there is no hope of
victory, so the one-party system in those states is perpetusted by
default, It cancels out many votes at an intermediate stage in the

I9P, Piccard, The Resolution of Electoral Deadlocks by the
House of Representatives, in Selecting the President: The Twenty=-
seventh Discussion and Debate Mannal (Aly ed, 1953-54), reprinted in
Hearings Before the Sub comm, on Const, Amendments of ths Senate Comm,
on the Judiciary, 87th Cong., 1st Sess,, at 826, 828 (1961),

It should be noted that the problem of reforming the contin-
gent election procedure in the House is largely independent of struc-
tursl electoral college refeym;..By and large the several plans for
contingent election reform can be interchanged with the several plans
for structural reform, Since the next chapter is devoted to strue-

tural reform, the treatment of contingent election reform will be
deferred until the last chapter,
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eloction process, thersby impairing groups with comnon interests from
uniting to promote those interests-— unless they are lucky enough to
1ive in the decisive large states. And, if it fails to eleg a Presi-
dent, it thrusts that choice upon a politically-motivated Congress,
which must use an undemocratic election procedure and which could well
eloct men of different parties to the two highest positions in the
goverrment, Clearly the electoral college is, as the Anmerican Bar

Association fourd, "archaie, undemocratic, .., and dangerous".20

20F]ecting the President: A Report of the Commission on Elec-
toral College Reform, American Bar Association, January 1967.



IITI. PRCFOCSALS FCR ELECTORAL
COLLHGE REFCRHM
I would do away with the whole electoral college,
T would do away with it completely, I would have the
people elect the President of the United States on elec-
tion day. . «+ « Lot the man who gots the most votes be
President, It is as simple as that, That is my idea of

representative government, Everything else bsyond that
is a gimmick,

— Sen, John Pastuare, 1656
102 Congressional Record 5162

When Sen, Pasture spoke on electoral reform he did so with a
simple bluntless, direct and to the point, that is too ofton lacking
in politicsl speeches, For all his elogquence, however, his cause was
doomed: direct popular vote was clearly an idea whose time had
not yot coms, There were too many other proposals for reform, each
of which had strong support, for direct election to stand any chance
of adoption, In fact, there were too many proposals for any of them
to be able to command the two-thirds support needed for a Constitu-
tional Amencment, and electoral reform died in Congress in 1956, just

as it had many times in the past,

A. PLANS OF REFCRM

What were these other proposals? Although well over 500 pro-
posals fo} electoral reform Amendments have been introduced in Con-
gress, they can readily be grouped into only four basic plans, in-
cluding direct popular vote.! The others are the “"district plan”, in

IN, Peirce, The Peopl's President 31 (1968) (Hereinafter cited
as Pairce).



which the winner-take-all system would be abolished and electors
chosen in districts withiﬁ their states; the “proportional plan",

in which a state's electoral vote is divided among the cardidates in
proportion to their popular vote in the state; ard the "automatic
plan”, which would elevate the winner-take-zll system to Constitu~
tional status but would eleminate the possibility of elector defection
by eliminating the office of elector. Each of these plans needs to be
considered inrdividually,

1. The District Flan

The district plan was first proposed to Congress in 1800, ard
has been strongly supported ever since, It was very nearly approved
and sent to the states in 1820, but it failed to gain two-thirds of
the House, The populous large states, with the most Representatives,
realized the advantagos thoy derived from the winner-take-all system.2
The district plan, as it is most often proposed now, would retain the
electoral votes but would abolish the office of elector. It would
automatically award ons electoral vote to the popular vote winner of
each district, and two to the popular vote winner of each state,

The basic characteristic of the district plan, of course, is
that it breaks up the winner-take-all system and its ecruclal blocks
of electoral votes, In effect, it brings the intermediate elector
closer to the people; the electoral vote would more closely reflect
the popular vote and — since the electoral units would be smaller —
there would be less tendency to inhibit two-party growth and less

national effect from localized fraud or error. Horeover, it is ar-

z;l_d_,_ at 1520
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gued, since the district plan would shift the emphasis from winning
in a few large states to winning in half of the Congressional districts,
the constituencies of the Prosident and of Congress would beconme
roughly the same and conflicts between the executive and legislative
branches would bacome less pronounced,

In opposition to the distriet plan, it is argued that though it
would break up the large blocks of elsctoral votes, it would still
retain the wimer-take-all system in smaller units, Therefore, the
two-party system would still be hindered in "safe" districts, cam-
paign emphasis would still be on "swing" districts, and fraud or error
—though they wouldn't affect a large bloc of votes — would still have
a greater impact in the electoral vote than they would in the popu-
lar vote, Unifying the constituencies of President and Congress, while
perhaps more efficient in an absolute sense, would also destroy an
important element of the checks and balances between the branches of
govermment ,

The most serious objection te the district plan, however, is
that it is still an indirect plan of election, Therefore, it can
elect a popular vote loser as President; accurate statistics on the
effect of the district plan are only available for elections begin-
nipg with 1952, but in the five elections since then the district plan
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would have elected Nixon over Kennedy in 1960? As an indirect sys-
tem it also introduces a distortion in translating popular votes into
eloctoral votes, so that voting power of citizens in different states
1s widely unoqual, As under the present system, some voters would
have over three times the voting power of others, but bscause the
large blocks would be broken up it would be the voters in the small
states who enjoyed the advantage.u

The final drawback to the district plan, and a fault which no
other plan shares, is the opportunity it presents for gerrymandering,
The way in which the district lines were drawn would affect not only
who went to Congress, but who went to the White House as well, This
would provide an additional reason for legislatures to draw distriet
lines for political purposes, ard could well give the legislatures

the key role in the electilon process,

3id, at 259,

Peirce, p 359.

Direct comparisons of who would have been elected Presi-
dent, in a given year under a given electoral system, are very risky,
Because any system helps determine the way in which campaigns are
conducted (the current system, for example, emphasizes winning the
large states), a different system would have meant different cam-
paign strategy and perhaps a different result,

And such comparisons ars doubly risky for 1960, be-
cause of sorious guestions about who really won the popular vote that
year, See Peirce, at 103-104, It is possible therefore, that the dis-
trict system would have succeeded in electing Nixon where the current
system failed, but the basic point remains valid: under any irdirect
system the chance for a misfire is always present, especially in close
elections,

4y Banzhaf, One Man, 3,312 Votes; A Mathematical Analysis
?fgzgg Electoral College, 13 Villanova Law Review 303, 331
1 .
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2. The FProportional Plan

The second major proposal for electoral reform, the propor-
tional plan, was first proposed in 1848, and resurfaced occasionally
in succeeding years, but did not draw wide-spread interest until
1948 when it was approved by the Judiary Committees of both the House
and Senate,” The basic idea of the proportional plan is to retain
each state's elsctoral vote, but to abolish the office of elector
and automatically award the electoral votes to the candidates in
proportion to their popular vote in each state. This proportional
division would be carried to three decimal places, and as a result
the correlation between the popular vote and the electoral vote would
be fairly accurate, In effect, the proportional plan goes the dis-
trict plan one better; not only does it bresk up the large blocks
of electoral vote, it also does away with any vestige of the winner-
take-all plan,

The advantages of the preportional plan lie in this elimina-
tion of winner-take-all, The electoral vote of each candidate will
most closely reflect his popular vote, the effect of fraud or error
will be minimal, because only a fraction of an electoral vote can
be shifted from one column to another, and, since a2ll popular votes
are reflected in the electoral totals, parties will campaign for votes
evorywhere and thereby promote the twe party system.

The objections te this plan are, again, that because it is
irdirect it can result in a popular vote winrer losing and it dis-

torts voting power. In fact, this distertion is. greater under the
SPeirce, at 164,
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proportional plan (5:1) than under either the existing system or the
district plan (3:1),6 As in the district plan, it is the voters in
the small states (who get three electoral votes regordless of popu-
lation) that have the greatest voting power, Tending to confirm the
fact that voting powsr inequalities are greater with the proportional
plan, it has been shown that it would have elected more minority Presi-
dents in the past century than has the present system., Although it
would have made Presidents out of two popular vole winners, Tilden
in 1876 and Cleveland in 1888, it weuld also have elected three popu-
lar vote losers, Hancock in 1880, Bryan in 1896, and Nixon in 19607,
A fourth election, in 1900, would have been a virtual dead heat, and
Bryan may have won it, too.8 Again, it is apparent that any in-
direct system has a high potentlal for fallure in a close clection,

3, The Automatic Plan

The third propossl for change, the automatic plan, has been
intreduced in Congress intermittently over the years, but has never
been able to generate much enthusiasm; even with the full backing
of the Kemmedy and Johnson administrations in the 1960°'s, it was
never even brought te a vete,? The reason for this is not difficult
te urderstand, The automatic plan would write the winner-take=-all
T ®Banghaf, supra n, 4, at 330,

7Peirce, at 358, The reader is again reminded that such con-
promises have only liuited usefulness; see n, 3, supra,

BKerauver. The Electoral Collegs: 0ld Reforms Take on a New
Look, 27 Law and Contemporary Problems 188, 205 (1962). Contra,
Peirce, at 358,

SPeirce, at 177, 180, 160,
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system into the Constitution; its only "reform" would be to abolish
the office of elector and the possibility of elector defectlon., But
it 1s the wimmer-take-211 system that is at the root of many of the
faults in the current system, and is the main target of most elec~
toral college reformers, To their minds any reform that leaves win-
ner-take-all untouched — even strengthensd — is no reform at all,

4, Direct Popular Vote,

The final proposal fer reform is, as Sen, Pastore phrased it,
to "do away with the whole electoral college ... [ard] have the peo=
ple elect the President,"10 It is readily apparent that total abe-
lition of intermediate electors, and adoption of direct popular elec-
tion, 1s the enly plan for reform that eliminates all the faults of
the current system, By definitien, the popular vote winner could
never be denied the Presidency, All voters would have an equal op-
pertunity to affect the outcome since there weuld be ne distinction
between votes cast in different states, Individual electors could
no longer take the election inte their own hands, Fraud and error
weuld ne longer be magnified in their effect on the outcome, The
unnatural barrier which prevents voters in differsnt states from pool-
ing their common interests weuld be eliminated, And, since every
vote would be just as cruclal as every bther vote, 2 true natiomwide
campaign would eliminate both "safe" states and "key" states,

Of course some of these faults would be corrected by the
various other proposals, But enly direct vote can assure a popular
winnar in every election, and only direct vote can assure that all
T 710102 Congressienal Record 5162 (1956).
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voters have an equal voice in the election., Since these objectives
are so important, and since only direct vote guarantees them, it has
been argued that direct vots is the only rational way to choose our
Prosident.11 This reisoning, houever, bsgs the question, for it re-
flects & preconceived value judgment that popular winners and equal
voting powervare not only important but are the most important char-
acteristics in an electoral system,

It is better to approach the issues of electoral reform from
the other direction, and ask: Are there any other valuss, inherent
in the present system or in other plans, but not present in direct
vote, that are more important to our political system than either
popular winners or voter equality? This, and not whether dirsct vots
¢an cure the defects of the present system, is the central question

that must be answered by the proponents of direect popular vote.

B. OBJECTIONS TO DIRECT

POPULAR VOTE

There are six basic arguments that have been raised against
instituting direct popular vote, These are 1) that since the United
States is a federal union of otherwise sovereign states it is necessary
that the states, as states, retain s&me influence in the election of
the Prosidents 2) that if the power of the various groups in our
political system is to be kept in balance, the cities must be given
greater powor in the election of the President to offset their lesser
power in Congrmss; 3) that there can not be a direct national elec-

113, Bayh, Electing a President -~ the Case for Direct Popular
Electlon, 6 Harvard Journsl on Legislation 127, 133 (1969),
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tion as long as slates determine what candidates will be on the ballot,
and can keep legitimate major party candidates off the ballot; 4)
that the difficulties in counting the national popular vote accurately
are insurmountable, so that the plan can not be made to work; 35)
that a change to direct popular vote would so change the method of
electing Presidents and campaigning for office that the two~party sys-
tem would be weakened; and 6) that politics is the art of the pos-
sible and that direct popular vote — which stands no chance of pas-
sage — should not be put forward at the expense of other electoral re-
form plans which would stand a better chance, Each of these objec-
tions will be considered individually,

1., Federalism

Federalism, the concept that in a federal union state influ-
ence must be preserved in the electoral system, is at once the most
serious and most tenaclous argument that has been raised against dir-
ect vote, It was initially brought up as soon as the first direct
vote amendment was introduced in Congress, in 1816.12 In the inter-
vening years many other objections have been raised, and most of them
discarded, but always federalism remains. Iike a great boulder wedged
in the mouth of a cavern it blocks any attempt at passage. The ar-
gument has retained its vitality for so many years because it raises
a sérious question about the very nature of the govermment., If in-
deed the electoral college embodies some fundamental relationship be=
tw;;n the states then it can not be abolished without threatening the
continued existence of the federal government,

IzPeirCe, at 182,
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But is the electoral college really an integral part of the
echecks atd balances in our federal system of states: Hany distin-
guished men assert that it is, Sen, Karl Mundt claims that the in-
oducable minimum of three electoral votes per state is "part of the
compranise which made the Constitution possible” in that "the larger
states could not dictate the selection of the Fresident." To abol-
ish this protection by the adoption of direct popular vote would be to
"disregard the intent of the framers of the Constitution and rupture
our federal system = the cornerstone of our democratic governmen’c.".13
Ard former Sen, Thruston B, Morton says that "I think we are 2 re-
publie, and as a republic I think the states, by virtue of being
states, should have some additional weight in the electoral
college".14

The validity of this argument depends upon the origins of the
electoral college; was it really created, amd were electoral votes
allocated, to preserve a certain minimal power to states as states?
And, if so, is such an intentional mis-allocation of voting influ-
ence still necessary or even valid in view of the many changes that
have accured in over 180 years of Constitutionil goverrment?

It seems clear that the Framers intended the elscteral col-
lege to be a key compromise that would preserve some power to each
state, The power struggle between the large and sm2ll states was
perhaps the most crucial problem at the Convention, It permeated

(1969 TXCorment, Sen. Karl Mundt, 13 Villanova Law Review 336, 337

14Hearings Before the Subcomm, on Const, Amerdments of the Sen-
?te(Cgmmittee on the Judiciary, 87th Congress, 1st Sess,, at 114
1961),
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virtually every issue, including the selection of the President,15
Yot when the electoral college proposal emerged from committee, and
was debated for several days, the fact that the small states were given
added representation was never even mentioned.16 It is hard to be~
lieve that, if the allocation of electoral votes was an important com-
promise on such a devisive issue, it would have been approved so rou-
tinely., The explanation is that the compromise lay not in the al-
location of votes — the characteristic of the electoral system now
invoked as the very embodiment of federalism-— but in the fact that
the states were to be given equal power in a contingent Houss elec=-
tion, This would glive greater influence to the small states, off-
setting the greater influence of the large states in the initial elec-
toral balloting.17

The fact that the Framers did not conceive of the allocation
of electoral votes as the chief component of federalism doss not ans-
wer the underlying objection, howsver, For there can be no doubt that
they were extremely troubled by the problem of balancing the interests
of the states, as states. And if their solution to this problem (the
electoral college - contingent election procedure) has not worked as
intended, then there 1s something to be sdid for using other parts of
their system (i,e,, the allocation of electoral votes) in order to
carry out their clear purpose and preserve state interests., Only by
this indirect reasoning can it be claimed that the allocation of
T 1BPeirce, at 34-37,

1634, at 37,

171,
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electoral votes, with each state receiving at least three, repre=-
sents "part of the compromise that made the Constitution possible'!.18

But even thls irdirect reasoning on federalism is not, alone,
enough to Justify retaining the electoral college. It must still be
determined whether the electoral college, as it operates, serves to
carry out the intention which the Framers had in ecreating it, In
other words, does it protect the position of the small states against
the great power and influencs of the large states? As has been seen,
the eleoctoral college has exactly the opposite effoct, 19 Because
of the winner-take-all system it enhances the already great influ-
ence of the large states, at the expense of further diminishing the
power of the small states. Direct vote, in which the extraordinary
power of the large states would be broken, would therefore be 2 more
perfect reflection of the Framers® intent than is the present elec-
toral systen.

But even this fact does not answer the main thrust of the fed-
eralism argument, For it is after these principles are understood ~—
that the Framers intended to protect the interests of the small states
but that the electoral college has failed miserably in doing so —
that one reaches the underlying rationale behind the district or
proportional plans of reform: namely, that either of these electoral
plans, which would give relatively greater influence to the small
states, are superior to dirsct vote and are necessary in order to .re-
store the original plan of the Framers,

13Mnndt, supra, n.13,

195ee text accompanying n, 4-11, Chapter II, supra,
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But when the federalism issue is viewed in this perspective
it literally falls of its own weight. F&r if & federalistic elec-
tion system 1s such an important characteristic of our govermment that
it must be preserved at the expense of grossly unequal voting power
and occasional minority Fresidents, why has America survived and pros~
pered in the 150 years since the winner-take-all electoral system des-
troyed small-state power? To this question there can bs no answer,
and it becomes obvious that federalism is not neaded in the electoral
system,

There are thres reasons why this is so. The first ard most ob=
vious is that "the Senate is the key to the protection of State in-
terests”,20 The states® equal representation in the Senate was con-
sidered so important that it is the only unamsndable clause in the
ConstitutionZI, ard 1t guarantees that if any state or group of states
has a vital stake in any legislation they can not be defeated merely
because the other states are larger or more poverful, Perhaps the
secornd reason is a result of the Senate's ability to protect state
interests, For whatever the Framers' feared about the large states
dominating Presidential elections (something that, because of winner-
take-all, has in fact occured) the President, once elected, "is re-
garded as a man of the people and not of the states. ... In that re-

22 Tye third

spect, at least, the principle of federalism is dead".
reason for abandonig the concept of electoral federaiism is probably
T 20Sen, Mike Mansfield, 102 cong; Ree, 350 (1961).

21y,5, Const,, art, V.

22Comment, Electoral College Reform: The Proposals and Pros-
pects, 14 St, Louis U, Law Journal 121, 137 (1969),
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the most important. The small states need only minimal protectlon be-
cause they have no interests, as small states, which pit them against
the big states. As Neal Peirce put it, “"None of the great battles
of American political history = in Congress, or in Presidential elec-
tions — has been fought on the basis of small versus large states,
The arguments have had ideological, economic, and regional points
of departure, but never has the line of demarcation been based on the
size of the states”,23

The concluding argument ageinst federalism as an element of
the electoral process was begt stated by Rep, William McCulloch dur-
ing the 1969 House debate on direct popular vote, Recognizing the
central fact that federalism 1s really just a means to achieve an
effective govermment, and not an end in itself, hs said

The proponents of the district plan embrace the
bonus votes as the hallmark of fedseralism, But I have
yet to hear what they think federalism is and precisely
how it is impaired by the direct plan, To me, federalism
is a form of govermnment designed to allow the popular will
to be more precisely expressed and effectuated by an al-
location of responsibility to various levels of govern-
ment ®

We sometimes forget in the healt of debate that
urder both the direct plan and the district plan, the
people vote, The difference is how the votes are counted,
To me, it is truly federalism and truly republicanism to
count every vote and elect the man with the most votes,
To defend distortion of the popular will in the name of
federalism and republicanism is incomprehensible to me,2¥

2, "Urban Interosts"

The second objection against direct popular vote is in many

ways the opposits of the federalism argument, While to give effect to

( ) 2jaomment, Neal R, Peirce, 13 Villanova Law Review 342, 344

24115 Cong, Rec, 25320 (1969),
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federalism with either the district or proportional plans would en-
hance the power of the small states, to retain the present system
would preserve the power of the big states, Some people argue that
is is necessary to do just this (or to adopt the automatic plan, which
would serve only to abolish the office of elector) because the power
of the big states is reduced by other characteristics of our political
systen,

Their argument runs like this: The Framers obviously never
intended for their electoral system to insure equality. Rather, it
was désigned to insﬁre that the great political interest groups which
then existed were given influence in the political system, Although
we no longer face the same aligrment of forces, there is nothing un-
holy in insuring, through the electoral system, that the great in-
terest groups of modern America are represented in the political pro-
cess. The interest group that most meeds protection now is urban
Americay %the large citles are facing a crisis of immense proportions,
and if this crisis is to be solved we should do nothing to diminish
their political influence, Since the large citles are located in the
large statesz5, this means the existing influence of the large states
in the electoral college should be preserved. Such a policy is all
the more imperative because Congress, the other elected branch of the
govermment, is gensrally rural-oriented: the Senate apportionment
greatly over-represents the small states and the Houss, though more
equally apportioned, gives great influence to rural members who are
—ﬁ——w—fZBIccording to the 1970 census, eleven of the fifteen lar--
gest cities are in the seven largest states, These states (in

1972) have 211 electoral votes, about 80% of the number required
to elect.a President,
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more likely to acquire seniority and the important committes chair=~
manships, Professor Rosenthal sums up this whole argument when he
writes
The result [of Negro migration into the cities]
is the most serious domestic crisis the nation has had
t.o face in a century. ...

The plight of the cities is becoming increasingly des-
perate, Haci2l tensions seem to be worsening rapidiy.
Compared with the magnitude of the problems, little enough
has been dons about them even urder the existing rules.

Should the rules be changed in a way which will undoubt-

edly just those influenes which might prod us toward im-

plementing the measures we so badly need?<®

Depending on one's political beliefs, this reasconing may, at
first reading, appsar impressive, But there are two major defects —
one theoretical and the other practical — in it, It 1s wrong in its
theory that certain voters should deliberately be given greater power,
especially when justified by partisan political expediency, and it is
wrong in its supposed practical effect that urban interests will be
better protected under the current electoral system than under direct
vote,

Theoretically, "the notion that one group can be granted great-
er voting strength than another is hostile to our standards for popu=

lar representative government".27 And "any election system that less~

ens the power of any individual'’s vote in order to enlarge another's,

on whatever grounds, rationale, or pretext, is inequitable ... and in-

26A. Rosentahl, The Constitution, Congress, and Presidential
Elections, 67 Michigan L. R, 1, 12-13 (1968),

27MacDougall V. Green, 335 V.S. 281, 290 69 S, Ct, 1, 5 (1948)
(Dissenting opinion of Mr, Justice Douglas),
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defensible" (emphasis supplied).28

If deliberately distorting the voting process is indefensible
as a general proposition, it is all the more so when done in response
to existing political alignments, Remember that the proponents of
the present system do not sesk to promote some greater value that de=~
serves a permanent place in our political system, but merely to pro-
mote the voting power of those whom they feel are most likely to
share their political beliefs., Sen. RBayh rightly wonders whether
these proponents would "argue for retaining the present system, with
its alleged advantages, if the Conservative Party held the balance
of power of New York's 43 electoral votes?"29 Rosenthal himself seems
to admit that his argument would lose much of its force if the "lead-
ership of the civil rights movement [passes/ to the small towns, or
even to a new generation of liberals in the South®,30

It is important to\realize that the "political aligmment" ar-
gument is in fact two separate arguments, One, alluded to above, is
that America's Fresidential electoral structure should not be based
on the current political views of the blg~city states, But neither
should it be structured as a counterweight to the current political
views of Congress, for thoss, too, are but transitory phenomena, The
Senate, in theory the more conservative house, is in fact the more
liberal, No simplistic political theory about conservative small
states can account for Sen., Hatfield of Cregon or Sen, McGovern of

284, Gossett, Electing the Presidsent: New Hope for an 0ld
Ideal, 53 ABAJ 1103 (1967).

2%Bayh, supra n. 11, 6 Harvard Journal on Legislation at 132,
30Rosenthal, supra n, 26, 67 Michigan L.R. at 13, n, 47,
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Sourth Dakota, any more that it can explain Sen, Buckley of New York
or Sen, Tower of Texas, And in the House, the recent challenge to
the Denmocratic leadership ard the vote against the SST indicate to
many observers that the stereptype of recent years is no longer valid,
Sen. Bayh summarizes the argument egainst basing our elesctoral
structure on political grounds when he notes that we are slecting
“the Fresident, who repressnts 211 Americans", ard that
Political expedisency, simply, is hardly the foundation
upon which to build a sound and democratic slectoral pro-
cess = & process that insures every American, white and
black, North and South, of the sams opportunity to vote
directly ard equally for the candidate of his choice and
guarentees & popular choice every time,31
As strong as these theoretical reasons are for not retaining
the present system becauss of its supposed political effscts, one
must also seriously question the urderlying rationale that the elec-
toral college, by its structure favors the cities pesr.se, Con-
ceding arguendo the basic assumption that America's large cities —
from New York to Los Angeles, from Houston to Chicago — are sufficient-
1y like one another that they constitute a national urban constituency,
the fact remains that thess cities are but parts of large and diverss
states, And these states, which the theory says will cast their
large blocks of electoral votes for the urban-orierted candidate who
will win the cities, are so different from one another that they will
be carried by different candidates, Their large blocks of electoral
votes will therefore cancel one anothsr out rather than building to-
gother to provide an electoral majority. If there is such a thing as
2 national urban constituency it would be far better served by direct

31Bayh, supra n, 11, 6 Harvard Journal on Legislation at 132,
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vote, in which the votes from all the cities could be combined with
one another in the national totals, rather than split apairt In the
electoral college, Under direct vote the interests of the c¢itiss would
nof, as some fear, be ignored. They would be a campaign issue, for
the simple reason that most voters live in and around cities, Any
campaign that was aimed ab rural or small-town America at the expense
of the cities would obviously be doomed, either urder the present sys-
tem or under direct vote, 2

3, The Cormon Weakness of the Two "State Interest” Objections,

Befors considering the other objections that have been raised
against direct vote it would be well to compare the compsting claims
that the small states should be given electoral preference (fedsr=-
alism) and that the large states should be given preference {urban
interests), The author has made clear his conviciion that both the-
ories fail when considered on their own merits, There are, to begin
with, serious eonceptual problems in designing 2 democratic political
systen that will deny full political power to ons group in order to
glve extra power to another group., Additionally, it has been shown
that the small states don't need such protection, becauss we have
thrived and prospered for 150 years without it. And the big states
certainly don't need it, because they have enough volers to weild
substantial influence without requiring any specigl protection. Bub
these arguments skirt around the basiec fallacy in both of these claims,
which is that groups of states, as groups of states, have overriding
common interests solely becauss of their common size, New York,

TTTTTT32Y . Feerick, The Electoral College -~ Why it Cught to be Abol-
ishad, 37 Fordham Law Review 1, 38-39 (1968).
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California, and Texas have no more in ccmmon than do Rhode Island,
North Dakota, ard Nevada., It is people, not states, that have inter-
ests, armd the interests that people have bear no demonstrable rela-
tionship to the size of the state they live in, Wheat ranchers from
Texas ard North Dakota, for example, have more interests in cormon with
each other than they do with most of their eco~citizens, Nor would
3 voter's interests be any different if he lived on the Califernia
shors of Lake Tahoe instead of ths Nevada shore, Thersfore, when
one arguss that one or the other group of states be given special pre=-
ference in the electoral system, he is in fact arguing that the in-
dividual voters in those various states = both the liberals ard the
conservatives, the rural and ths urban dwellers, the hawks and the
doves — be given special preference, This is nothing more than giving
a person voting power bscause of the accident of his residence, and
thers can bs no justification for this result,

L4, Administerine Direct Vote

The third ard fourth objections to direct popular vote deal
with completely different considerations, Instead of concernirg who
would be hurt or benefitted by electoral reform, they concern the
practical mechanics of running a national popular election, The first
problem involved is whether such a national election is even & feasible
concept in view of the fact that condidates are listed on state bal-
lots, and that states can —- and have-- kept major party candidates
off the ballot, And the second is whether it is possible to count
every vote in the nation accurately,

The simple answer to these problems is that any Constitutional

Amendment on electoral reform can give Congress the authority to
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pass such laws as may be nscessary to insure that national candidates
are on the ballot natiomride ard that the vote is tabulated accurately.
And, in fact, the proposed direct vote amendment includes just such a
provision.33 Legislation guarantesing every candidate a place on the
ballot would be a simple matter, and legislation requiring a national
vobe count would bs just as easy bscause there 1s already an official
count for sach state which must be reported to the federal govern-
m.ent.?'l‘L

This leaves unanswersd the question of practicality of a nation-
21 count, Certainly it is utopian to think that, even with federal
legislation, 21l fraud and error in vote counting could be eliminated.
And if fraud and error can’t be eliminated there will be demards for
a full national recount in closs elections, Now, at least, recounts
are only statewide, and are crucial only if that state's electoral
votes could change the national result, But it must be remembered
that there will always be close elections, regardless of whether dir-
sct voting or electoral voting is used, and rocounts may occur after
any closs election, Moreover close elections ard recounts are no
radical departure, but are a common fixture of American politics.
Nearly every election ysar produces at lsast one major race (Governor
or Senator) that must be recounted, And even when the final tally is
extremely close — sometimes less than 100 votes —the public accepts
the result as the fair reflection of the popular will.35
T JPeirce, at 353-54.

3 u.s.c. 86,

35peirce, at 286,
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Therefors, if direct popular vote 1s an other wise desirable
system, the possibility of a recount should not preculds its being
instituted, Morsover, recounts are legs likely under direct vote than
under the curront system, This is because, now, the result ususlly
rides on the outconme in a few large states, amd only a minor shift of
the votes in those states would change the electoral result, while
a major national shift would be required to change the popular result.
This fact is confirmed by the close elections of reocent history In
both 1960 and 1968 it would have taken a shift of five times as many
votes to have a new pepular vote winner as to have a new electoral
vote winner.36 And in 1948 it would have tzken thirty-five times
as many votes to changs the popular outcome as to change the electoral
outcome.37 Thus, although fraud ard error can never be sliminated,
to ebandon the present system and adopt direct vote would lessen
the possibility of & recount by eleminating the premium that the win-
ner-take-211 system places on winning in the “key” states,

5, The Two=Party System

The fifth argumsnt against direct popular vote is that it would
work such e fundamental change in the central objective of American
politics —~ electing a President — that the two-party system could be
weakened, After so many years of experience urder the current elec-
toral method many subtle characteristics hawvs become a part of our
political system, ard it is cleimed that to change the grourd rules
now would have unpredictable and possibly disasterous effects, It

35Peirce, at 321, and Propossd Constitutional Amerdment Frovidi

po ng
for Dirsct Election of the President and Vigce~President, report of the
Cort1ittes on Federal Legislation, Association of the Bar of the City of
New York, reprinted in 40 Oklahoma Bar Journal 1419, at 1423 (1969).

37Peirce, at 321,
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is arguad that, though the current electoral system is clearly im-
perfect, it has-—in spite of its faults - worked fairly well and we
should not tamper with it when the risks are so great. Although this
conesrn is legitimate, it is misdirected. For all available evidonce
terds to indicate that it is the current electoral system which 1s nmore
corducive to third-party politics, Direct popular vote would strenzth-
en the two-party structure.

To urderstand why this is the case it is first necessary to
understard why we have a two-party system to begin with, "An ex-
tensive body of political research has identified many reasons for
American's adherence to the two-party system: the electoral college
1s not among then, " 38 Ameng these many reasons are the "dual divis-
{ons on great issues at critical points in our history"ng the fact
that "third-party politics is generally radical politics, ard surely we
need not rehearses once sgain the obvious fact that the appsals of
radicalism have gone unhoeded in America"gho the fact that the Presi-
dency, the great objective of political parties, "ean not, [iike a
multi-party cebinet/, be parcelled out among miniscule parties";ui
the fact that our system provides for only one slection with no run-
off, so that voters are not likely to waste their vole on a minor

party, safe in the knowledge that they can cast a "real” vote in the

B, at 258

39V.O. Key, Jr., Politics, Partiss, and Pressure Groups 210
(5th ed. 1964), _

#OC. Rossiter, Parties ard Politics in America 8 (1962),

aiKey, supra N. 39
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run-off;42 and the many "cleétoral laws, carpaign practices, and
social patterns” which have grown up arourd’ the two party system, and
“which make it extremely difficult for minor parties to attain even
secondary natiomride influence".u3 The most important factor, though,
is probably the singie—member district, Virtually every political
campaign in America, from President to dog=catcher, is fought in an
arena whers thers can be but one winner, Vhere candidatss run at
large, so that several top vote-gstters are elected, is is possible
for a minor party to win political representation by placing fifth or
sixth on the list, But where only one is elected, the second-place
candidate has lost and the third-place finisher is rarely even in the
same league. This political fact of life terds to "stimulate co-
2lition within the electorate before the election, rather than in the
parliament after the popular vote."au As a result, no more than two
parties can, in the long run, compete effectively for political office,

The one partial exception to this pattern of single-member dis-
tricts is the Presidency itself, It is an exception, not in that there
can be more than one winner, but in that the electoral college inter-
venes betwesn the choice of the voters and the final delermination of
a2 winner, And it is in national campaigns for the Presidency, and not
in local or state campaigns, that third parties are most likely to
emerge, This strongly imdicates that if there is any relationship
—_———_—ﬁzfestimony of R, Scammon, Hearings on Electoral College Re-
form before the Subcomm, on Const, Amend, of the Senate Comm, on the
Judiciary, 915Y Cong., 15t Sess., at 341 (15969),

43peirce, at 259. |

uaKey, supra n. 39,
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between the electoral college and third parties, then the electoral col-
lege must be promoting them rather than impeding them, The reason for
this is readily apparent. Thoe Constitutional requirement of an elec-
toral majority means that in a close Presidential race a third party
that wins electoral votes may prevent a victory by either side, That
third party would then be in a position to make a deal for its elec-
toral votes with which ever major party was willing to pay the higher
price., It would weild extraordinary influence in American politics,
far more than it would have if it had worked within one of the major
parties to help provide a broad national ma jority.

The electoral college system may also be responsible for state-
wide, as opposed to national, third parties, although it must be ad-
mitted that the evidence is not as conclusive, in his article proving
that each vote in a large state is worth far more in Presidential
elections than each vote in a small state, Banzhaf suggested that local
third parties might develop in the larger states 5 They would be
able to form a true "swing" bloc of voters who could decids the Presi-
dential outcome in their state and pessibly, the nation, Although
this theory can bs neither proven nor disproven, it is worthy of note
that the most developed minor parties in America are in New York,
which since 1810 has had more electoral votes than any other state,
And in California, which will take over the electoral vote lead in
1972, both major partles are badly split into rival factions, This
may be a preludes to the formation of minor parties there,

In discussing the effect of the electoral college on third

EBBanzhaf, supra n, 4, 13 Villanova Law Review at 324,
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parties it should not be forgotten that it also tends to inhibit
the growth of gemiine two-party structures in one-party states, This

L6 stems from the fact national parties

phenomenon, discussed earlier,
are not likely to waste campaign resources in states where the outcome
is a forgone victory for the opposition., This lack of national sup-
port, in turn, makes the development of a local party more difficuli,
It therefore becomes apparent that abolishing the electoral col-
lege, rather than throwing a monkey wrench into the two-party system,
would strengthen it from both directions, It would cut down on the
power of third parties who are able to use the unique mathemetics of
electoral politics for their owm advantage, adn it would promote the
growth of two-party political systems in heretofore one-party states.

6, Can Direct Vote Pass?

The final objection to direct popular vote is that, no matter
how good it is, it can not command enough support to get two-thirds
majorities in both houses of Congress, as well as ratification by
thirty-eight state legislatures, If any electoral reform at all is
to be passed, therefore, some other plan must be proposed, Although
this has been the case for 150 years, the past five years have seen
a significant increase in support for direct vote.n7 Leading Senators
and political scientists who had previously backed other_plans have en-
dorsed direct vote, Public opinion polls show over whelming support

for direct vote, among both the public and the state legislators who

Lb5es discussion, supra, in Chapter II,

U7peirce, at 189-93,
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would have to ratify an amendment, And & special commission of the
American Bar Association, after an exhaustive study of all reform pro-
ﬁbsals, erdorsed direct vote; It is now apparent that direct vole is
the only plan which has enough support to be passcd, and that it is
the supporters of other plans who must accomodate themselves to direct
vote, rather than vice wversa.

But whether this new wave of support will be strong enough to
actually win passage, rather than Jjust prevent passage of another plan,
is still quite uncertain, Throughout our history the other plans for
electoral reform have seemsd headed for passage, only to fall short.
And, in fact, direct vote has been stalled in Congress for over a year
and a half since passing the House in the fall of 1969.%9

An affirmative plan for enacting direct vote will be presented
in the remainder of this paper. The important fact at this stage is
that direct vote can no longer be objected to on the grourds that,
as a plan with only minimal support, it is bleoeking meaningful elec-

toral reform,

C. SUMMARY

Direct vote is only one of several plans of electoral reform
that have been proposed, The other plans — distriet, proportional,
or automatic — share the common defect that they fail to cofrect all
the faults in the present electoral system, Only direct vote will
insure that the popular vote winner will be elected Prosident, and

054, Flittie, The Real Case for Direct Elections of Presidents,
34 Texas Bar Journal 149, 152,

49New York Times, Sept. 19, 1969, p.1.
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only direct vote will insure that every voter will have an equal op-
portunity to affect the outcoms,

But it is not enough to show merely that direct vote is the
only plan which will correct the faults of the elsctoral college, It
must also be shown that direct vote is a workable alternative, and
that in adopting it we will not destroy other values that may bs more
important to our political system than having popular vote winners
ard voter equality.

To consider the practical objections first, Congress would clear-
ly have the power to insure that in direct vole the citizens of every
state could vote for the candidate of their cholce. And an aggregate
national vote could be computed easily from the rsturns in the fifty
states, Although a recount might be necessary in a very close elec-
tion, no elsctoral system can avold this, and direct vote does have
the advantage of making a recount less likely,

The political influence obJections go to the central question
of who should be favored by the structure of the electoral system,

For various reasons, it is argued both that the small states should
ALTERNATIVELY,
have proportionately greater: influence (federalism) aanthat the large
states should (urban interests).ese, Neither of these claims, how-
ever is able to sustain its burden of proof that the sought-for special
influence is necessary to the effective functioning of our political
system, Moreover, both of them fail to recognize the central idea
that 1t is voters — not states —who have interests, Any slectoral
plan except direct vote would therefore hinder voters in different
stetes from combining together to promote their common interests, and

would also allocate voting power on the wholly unjustifisble ground



61
of state residence,

Contrary to the objsction that direct vote would weaken the
two-party system, it would actually strengthen it. It would inhibit
third parties that sought to exploit the current system, and would
promote two-party political systems where one party systems now exist.

Finally, direct vote can not be accused of being a "spoiler”
that is preventing essential electoral reform, Rather, it 1s the
other plans which are now preventing the implementatlon of direct

vote,



IV. THE NATICONAL VOTE FLAL FOR ELECTCRAL REFCRI

The cause of electoral reform seems endangered
by two age-old threats - the uwrmillingness of reformers
to agree on a single system and the insistence of some
that they could! reform the system for their own par-
tisan advantage

- Neal R, Peirce
The People's Fresident, 201

These twin impediments to reform threatsn, once again, to block
passage of any elsctoral Amendment, Since the first big effort at re-
form in the 1820s the proponents of reform have always divided sharply
among themselves — both out of personal conviction and out of par-
tisan intarest, Then, after a few years of unproductive effort, the
clamor for reform would die down, the leaders of rsform would devote
their energies to the other problems of our govermment, and the issue
would remain dormant until a new generation of leaders entered Con-
gress, This cycle is showing disquieting signs of repeating itself
one more time, as the memory of recent closes elections recedes fur-
ther and other issues preoccupy the nation's attentlion,

What is needed is a fresh new approach to the issue of reform.
Not 2 new plan of reform, for it is highly unlikely that a new plan
could be devised that would be better than direct vote or even better
than any of the other basic plans we have now, What is needed is a
new way of enacting reform. Ever since the states took over the
Framers' scheme and created a workable slectoral system in the early
1800s, reformers have tried to correct the remaining evils with an
srdlsss stream of Constitutional Amendments. Every one has failed,

adn current prospects ars hardly more encouraging.
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A. THE NATIONAL VOTE PLAN

This exclusive reliance on Constitutional electoral reform has
been misplaced, For our present elsctoral system is as much the pro-
duct of state action as it is of Constitutional directives, and it
is clearly as proper to change state practices as it is to amand the
Consititutional language. It is therofore necessary for the states to
take up the cause of electoral reform that they abandonsd years ago.

The states can institute diract popular vote, and they can do
so more quickly and even better than can a Constitutional Amendment,
A11 that is required is for the states to change théir election laws
so that electors will be pledged to support the national popular
vote wirnmer, not the state-wide winner, This proposal, the "National
Vote Plan", would do away with the winner-take-all system and all the
inequities that stem from it, Technically, this is still an "indir-
ect” electoral system, but because the electors would vote for the
national winner the faults of an indirect system —the possibility
of a popular loser and the distortion of voting povwer — would be elim-
inated., A Presidential candidate would still have te win an electoral
majority, but he could win the electoral voles only by winning a hat--
{ormide popular mandate, Direct popular vote would become a reality,

This same result, of course, could be accomplished without aﬁy
state action, The irdividual electors could declids to "defect” from
their camdidate to vote for the national winner, Or, a defeated
candidate could release his electors, asking them to vote for the
victor, Hopefully, either of these actlons would soon becoms tra-

ditional, so that direct popular vote would become a de facto reality.
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But both of theses actions would be such a break with tradition that
they must be considered highly uhlikely. while it would be jJust

as much of a break with tradition for a state to enact this reform,
the responsibility for that action would not rest, as would the
others, with an individual. Rather, it would ba done only after
legislative debate and consideration, and would represent 2 populaxr
consensus — not an individual decision — that the old practics should
be abondoned. While it 1s to be desired that individual electors and
carndidates take this action on their own, the rsst of this discussion

will be limited to the possibility of the states doing so.
B, OBJECTIONS TC THE MATIONAL VOTE PLAN.

The thought of the states becoming the avenue to direct popu-
lar vote is & radical departure from all current thinking on electoral
reform, and immediately raises some serious questions: Do the states
even have the power to take such action? If so, is it wise to have
the individual states take action on what is clearly a problem of uni~-
form national concern? Is is right to use the nmational popular vote
to elect a President in the absence of a national law that requires
21l states to 1list the major ecandidates on their ballots? Ard if
this problem is solved, so that national popular vote becomes a mean-
ingful concept, who is to compile the natiorwide vote count? Nhat.
about recounts? What if no candidate gets a majority? Can the elec-
tors be bound, legally, so that they will cast thelr vote for the
national wimner? Each of these questions poses & serious issue about
reforming the electoral college by state action, Morsover, they are

cummulative, Each one must be answered satisfactorily if the national
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vote plan is to be workable, Therefore each will be consldered at
length,

b ih +2te Fower to dct,

There should be 1littls doubt about the states® power to take
this action, The Consitiution says simply that "each State sholl ap-
point [its electors/ in such Manner as the Legislature thereof may
direct.",i ard the United States Code does no more than set the time
for such a.ppoin‘tment.2 In fact, two primary ingredients of the present
eloctoral system, popular election of the electors and election of a
statewide general ticket, are wholly the creatures of state law and
may be changed at any time. When, in 1892, Hichigan reverted to a
district plan (the Democratic legislature, foresesing a Republican
victory in November, wanted to save some electoral votes for the Demo-
crats) the Supreme Court upheld the lsgislature, After an extensivs
review of the Constitutional Convention and the early elections, a
unanimous Court found that throughout our history "the practical con-
struction of [ihia] clause has conceded plenary power to the state
legislatures in the matter of the appointment of electors".3 Nore-
over, this construction had prevailed so long and so uniformly that
it "must be treated as decisive".u "In short", the Court held, "the

appointment and mode of appointment of electors belong exclusively to

1y,5. Const., art II, B1,
23 y,s.c. 81,

McPherson v. Blacker, 146 U.S. 1, 35, 13 5. Ct. 3, 10
(1892),

bia,, 146 US at 36, 13 S Ct, at 11,

-_—
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the statos",s and the states' power in this field "has not ceased to
exist because the operation of the [e1lectoral/ system has not fully
realized the hopes" of the Framars.6

But is this power of the states so broad that they can make the
appointment of their electors partially depsndent on events, such as
who wins thé nstional popular vote, that happen outside the state?
Although there is no legal precedent on this point, both history anrd
logic would indicate that they can, On at least two occasions electors
have pledged to vote for whichever of two national cardidates most
needed their help, In 1824 the Jackson and Adams forces in North
Carolina, fearing defeat by Crawford, joined forces behind one anti~
Crawford slate pledged to vote for whichever candidate (Jackson or
Adams) stood the best chance of national success.7 And in 1912, South
Dakota's Progressive slate (pledged to Roosevelt) also pledged them-
selves to vote for Taft if Taft were in a better position, nationally,

to defeat Wilson.o

More recently, in a closely analagous situation,
Wallace's 1968 electors were pledged (by notarized oath) to vote for
Wallace "or whomsoever he may direct”.? Although 2ll of thess cases
were motivated by partisan politics, and not be a desire to reform the
Iolectoral college or elect the nationkl popular winner, they do il-
ultrate the point that electors may wait until the national returns
T Oid,, 146 US. at 35, 13 8. Ct, at 10,

Gﬁd., 146 U.S. at 36, 13 S, Ct, at i1,

71, Wilmerding, The Electoral College 181 (1958),
8.
ds

%B. Bayh, Electing a President — The Case for Direct Popular
Vots, 6 Harvard Journal on Legislation 127, 128 (1969).
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are in before deciding how to cast their vote.

Jt may bs pointed out, ard correctly, that these cases concern
the acts of individual electors, and do not constituts official state
action in appol nting electors who will represent the whole nation -——
not just the state — when they vole. There are two answers to this
objection, First, the winner-take-all system began as a device to
allow states to maximize their impact on national elections, and by
now adopting the national vote plan ard guaranteeing that they will
bs on the winning side in every election they will increase their im-
pact even more, Second, and far more important, the state legislature
can find that because of the operation of the electoral system, nation-
wide, their citizens are precluded from exsrcising a full and effective
franchise in Presidential elections, This, in turn, constitutes an
undesirable situation that contravenes the strong public policy, as
reflected in the law giving the people the right to choose the elec~
tors, that the public should elect the President, The only way to
correct this situation is by direct popular vote, and the only way the
states can insitute direct vote is by instructing their electors to
vote Ffor the national popular vote winner,

This argument has particular force in the Distriect of Columbia
and the 32 states that, according to Banzhaf's analysis, are disad-
vantaged under the current electoral system.lo But a similar ar-
gument may be used in the larger states, These states. also have a
strong public policy that the people should elect the Presidemt. And
by finding that the present system perpetuates many inequities that

'IUJ. Banzhaf, One Man, 3,312 Votes: A Mathematical Analysis of
the Electoral College, 13 Villanova Law Review 303, 329 (1968),
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distort political 1life, that these inequities are inconsistant with
the national character of the Fresidency, and that the advantage en-
joyed by their citizens is of comparitively lesser importance, the
large state legislatures could adopt the national vote plan as the
only way to make the Presidency reflect the-national will,

2, The Wisdom of State Action,

The states, then, have the power to appoint their electors as
they think best, even to the extent of directing their own electors
to vote for the national, not the state, popular vote winner, if that
is necessary in order to fully implement thsir policy that the choice
of the President belongs to the people, But is it right to change the
nethod of electing the Fresident without the broad national consensus
that would be reflected in passing a Constitutional Amendment? In
arguing that the Presidency is of such national importance that this
plan is imperative, aren't the states also admitting that it is of
such national importancs that there should be uniform national reform,
not state-by-state action?

The answer to these questions is largely historical, It will
be remembered that the Convention debated the pros and cons of popu-
lar election at length,11 and that in devising the electoral college
it created "a deliberately vagus political compromise which enabled the
Framers to agree on their most difficult issue, and yet allowed those
of each viewpoint to return home and clalim they had carried the day“.iz
T IISee text, Chapter I supra, accompanying n, 4-6,

_12J. Kirby, Limitations on the Power of State legislatures

over Presidential Elections, 27 law and Contemporary Problems 495,
506 (1962).
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This deliberately vague compromise solved the immediate problem of
allowing the different states to choose their own method of selecting
electors, but it also gave thenm wide latitude for experimentation. As
a result of this experimentation the states fairly quickly settled on
s uniform method, but if this state-adopted method is no longer satis-
factory then the states have the right — even the daty — to again ex-
periment with other plans,

Tt is true that electoral reform is a national concern, and
uniform nationally-enacted reform would be desirable, but as long as
Congress is unable to agree on which plan of reform is best then this
national concern must not be of such overriding importance that the
states should decline to take any action of their own, In adopting
the national vote plan of reform ﬁhe states would be saying that they
felt the President should be elected in a true national election, Jjust
es in an earlier era they said that electors should be popularly chos-
en, To argue that state-by-state slectoral reform is inconsistent
with the states' necessary findings that the Presidency is nationzl in
character misses the central point. This is that the Framers left
to the states the discretion to decide for themselves what form of
Presidency they envisioned, If the states envision a truly national
Presidency then they should adopt a form of election to insurs this
result, Therefore, as long as Congress and the states can not pass
a Consitiutional Amendment. that reflects natiomwide opinion, there
1s nothing inconsistent about the individual states taking action to

create a national Presidency through direct popular vote.
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3, The Effect if Soms States Do llot Act,

But what if not all states adopt the national vote plan, Can'it
work if some states use it whils others keep the present system. There
is no reason why it can not., The states that adopt it would be, for
electoral purposes, like one big state whose slectoral votes would be
cast for one candidate, If their electoral votes were only one half
of the total, obviously no cardidate would be elected without a popu-
lar vote victory, and direct vote would be a reality., The political
distortions and inequities caused by the present state-by-state winner-
take-all campaigns would be eliminated whether the other states adopted
the natlional vote plan or not.

But, suppose less than half the electoral votes are involved,

It seems obvious that if just less than half of the electoral voles
are cormitted to the national winner the plan will still work. For
any cardidate who won the natiomal majority needed to win this large
block of electoral votes would also win in enough other states to

put him over the top., In other words, although it is possible for a
candidate to be elected with an electoral majority in spite of a popu-
lar defeat, there is almost no chance — if the national vote plan were
only partially adopted ~—that a losing candidate would win, To do so
he would not only have to win in states whose electoral votes gave him
2 majority, but he would also have to win this electoral majority in
states that had not adopted the national vote plan,

The question then becomes one of how few national vote plan
electoral votes are necessary to make the plan effective, The answer

sesns to be 20%-25% of the total, or betwesn 108 and 135 electoral votes.
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This conclusion is supported by historieal evidence, In any election
where the shift of a few popular votes in a key state could have chang-
ed the electoral outcome this number of electoral votes, added to the
winner's total, would have conclusively decided the election, This is
true even if one assumes that well over half of these electoral votes
(say, 65 to 80) would have come from states that he carried anyway,
so that he would be receiving only 45 or so extra electoral votes,
More importantly, in any election whers the popular vole winner actu-
21ly did lose, another 45 electoral votes would have put him over the
top.13 Based on historical experience, it is thercfore logical to
conclude that this number of electoral votes (120 or so) is enough to
guarantee a popular vole winner. It just does not seem fo be pos-
sible to win over half the popular vote without, as a direct result,
winning in enough states to have close to half of the electoral vote,
and any candidate who won a popular victory would therefore need only
a few more electoral votes to be guaranteed of an electoral victory
as well,

It is therefors seen that the national vote plan would bs fully
effective if only 20-25% of the electoral votes are committed to it,
If this conclusion appears surprising, or even unwarrented, it should
bo noted that it is analagous to the well-recognized fact of life in
corporate law: Iif there are a sizeable number of shareholdsrs (states)

who each own a relatively small portion of the total shares (elsctoral

13This discussion omits 1824, a strange four-way race where
211 conterders were Democrats, Figures on electoral votes in past
elections may be fourd in N, Peirce, The People's President 303~
308 (1948), (Hereinafter cited as Peirce), For a list of close
elections where a small popular vote shift in a key state would
have been decisive, sss Peirce at 317-321,
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votes), then effective control of the corporation (electoral college)
requires far less than 50% of the total voting power.

The problem originally posed, that of whether the national
vote plan of electoral reform would be workable if not all states
adopted it, therefore has relevance only if some relatively small num-
ber of electoral votes-— probsbly less than 120 — are committed to it.
Any number above that and direct wvote would, for all practical pur-
poses, become a reality,

Although the plan would not work if only a few electoral votes
are involved, would there be any adverse effect on the political sys-
tem if most states retained winner-take-all, but soms states adopted
this national vote plan? If there would be, then the plan may be
legitimately criticized, for the first states adopting it could not be
certain that enough other states would adopt it to make it work, They
might well, therefore, prudently decide not to adopt it rather than
run the risk of creating a bifurcated electoral system, partially dir-
ect vote and partially winner-take-all, that would adversely affect
the political system.iu

As legitimate as this concern is, no such adverse effects can
be imagined, Most states and the vast majority of electoral votes
would still be urder the o0ld system, There would be no effect from
the fact that candidates would face an electoral structure where most
T 18&s will be made clear, the author does not think there
would be any such adverse effects, If a state legislature felt
differently, however, it could still adopt the national vote

plan contingently, to go into effect only when other states with
120 electoral votes had also adopted it,
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electoral votes were awarded by states arnd a few were awarded nation=~
2lly., Evon under the current system they campaign for the national
popular vote, They are well aware that the public expects the Presi-
dent to be the candidate who had the most popular support, and no
President would want to begin his administration as an "accidental"
victor, if for no other reason than that his popular defeat would de-
crease his influence in Congress and shorten the traditional "honey-
moon", The defect in campaigns under the current system is not that
candidates ignore the popular vote, but that they give far more wéight
to some votes than to others, This and all the other defects in the
current electoral system would remain if the national vote plan were
only partially adoptsd, but they would not be intensified, nor would
any new defects be created,

In fact, such a bifurcated electoral structure would probably
hsve beneficial results, For to the extent that the small number
of "national vote" electoral votes would have any effect at all, that
effect would have to be to make the candidates even more aware of the
importance of the popular vote, If they were to changs their cam-
paign strategies as a result, the change would necsssarily be more
towards a national cempaign and away from a state-by-state campaign,
An additional benefit would be that if this small number of national
vote plan electoral votes became decisive in the final outcome they
would be decisive in favor of the popular vote winner, and would there-
by overcoms one of the major defects in the present systen.

There would, therefore, be no undesirable results from a par-

tial acceptance of the national vote plan, Either so few electoral
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votes would be involved that no significant effects would be notice-
able, or somewhatlmore would be involved, causing only minor - bui
positive — effects, or enough would be involved to make direct vote

a reality,

L, The Lack of Tederal "lNational Ballot” Iegislation,

The remaining objsctions are practical rather than theoretical,
They are not concerned with whether the national vote plan can or
should be enacted, but with whether it can be made to work if it is
enacted, What, for instance, should be done zbout the lack of a
national ballot? A Constitutional Amendment would give Congress ex-
press authority to ses that all the national cardidates appeared on
the ballot in each state, And even without a specific grant it ap-
pears that Congress already has authority to pass such legislation
under its power to regulate federal elections,}? But if it declines
to exercise such authority some might argue that it would be better
to use the present electoral system instead of using a "national™
popular vote that denied some voters a full choice,

The possibility of such a denial is not, as it might seem at
first impression, fairly remote, To get on the ballot a candidate
(technically, his slate of electors) must qualify under state law, and
there are two situations in which he can be kept off, Both stem from
the fact that state election laws give preference to the t%o na jor
parties, since they qualify automatically by having polled X% of
the vote in the last eleciion, while new parties must qualify in other

15For an analagous case, recognizing Congress' broad
power over federal elections, see U.S. v Arizona, 91 S. Ct, 26)

(1970), upholding Congressional power to grant 18 year olds ths
right to vote,
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means, The first problem, therefors, is the one faced by Wallace in
1968: the fact that as the candidate of a new party he had to satisfly
each state's requirements as to filing petitions, holding conventlons,
and the like, The second problem accurs when the local state party
supports someone other than the national nominee, and thereby "pre-
empts" the official ballot listing for their candidate, This happened
in 1860, when Lincoln did not appear on the ballot in ten of thirty-
three states, in 1912 when California Republicans supported Roosevelt,
ard in 1948 ard 1952 when Alabama Democrats supported Thurmond and
irdeperdont elector slates, respectively.16

The first of these problems, that faced by minor party candi-
dates in qualifying, has been eliminated by the Supreme Court's de-

cision in Williams v Rhodes,1? This case arose directly from the Wal-

lace campaign of 1968, and was brought to compel Ohio election authori-
ties to list his American Independent Party on the ballot, The Court
recognized Ohio's valid interests in promoting a two party system,

in insuring that new parties had broad popular support and were well-
organized, and in having majority —mnot just plurality — winners. It
held, howsver, that the Ohioc election laws (Which were both complex
arnd rigorous, and appeared to be the most restrictive in the na-
£ion.18) could not be justified by any "compelling state interest >
in accomplishing these.objactions. Looking to the much lesss restric-
— IbPeirce, at 137.

17393 U.5. 23, 89 S. Ct 5 (1968),

18For example, to get on the ballot a new party in Chio had to
file petitions signed by 15% of the elsctorate, By comparision, forty-
two states requiro 1% or less, and no other state requires over 5p.
Ses n. 10 in Mr, Justice Harlan's concurring opinion, 393 U.S. at 47,
89 S. Ct at 19,

19393 U.S. at 31, B9.5. Ct, at 11,
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tive laws in other states, and even to Chio's own experience with
prior election laws, the Court concluded that Ohio could have protect-
ed its interests far more simply. As it was, their laws were a denial
of equal protection and violated both “the right of individuals to
associate for the advancement of political beliefs, and the right of
qualified voters, regardless of their political persuasion, to cast
their votes effectively.".zo In short, Wallace was entitled to a
place on the Ohio ballot, and by implication no state could use such
election laws to keep a party off the ballot once it had demonstrated
more than de minimis public support.

The second problem, that occuring when the state party repudi-
ates the national nominee and thereby denies him an automatic place
on the ballot, was also covered by Williams. Although this was not
the issue directly before the Court and the Court's language is thers-
fore dicta, a key passage of the opinion noted that

since the identity of the likely major pariy nomlnees may

not bs known until shortly before the election, [eny inde-

pendent party/ will rarely if ever be a cohesive or iden-

tifisble group until a few months before the election,

Thus, Chio's burdensome procedures, requiring extensive or-

ganization and other election activities by a very ecarly

date, operate to prevent such a group from even getting on

the bzllot and .,. thus denies ,.. them/ a choice on the

issues,.21
This same principle would apply where the state party, after the na-
tional convention, decided to support an independent, The loyalist
faction, to préservc‘their "choice on the issues", could obtain bal-
lot listing by satisfying state requirements for an indeperdent par;

20393 U.S. at 30, 89 5. Ct, at 10,

21393 U.S. at 33, 89 S, Ct. at 11,
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ty, or by suing in federal court if those requirements were unduly
restrictive,

On the strength of Williams any minor-party, whether o true
indepsndent party or the national faction of the local party, would
have a very strong case, as they could allege both an infringement
of their right to associate to promote political beliefs, and a
denial of the electorate's right to vote effectively, DBut their case
would be strengthensd even more if other states had adopted the na~
tional vote plan, Under the present electoral system these voters
would have no chance to affect the outcome of the election, since
the fact that they did not have enough strength to obtain an official
ballot listing for their candidate would indicate they did not have
enough strength to carry the state — and its electoral votes — for
that candidate, But 3f the national vote plan were in operation 1n
other states, so that the Presidency would bs decided by the national
popular vote, any denial of their ability to vote for a national candi-
date would deny them the chance to affect the outcome of the election,
Their popular votes, when added to ths national totals, could be de-
cisive, whereas they would never be able to be decisive in the elec-
toral college, This fact, when added to the reasoning already in
Williams, should conclusively establish their right to a place on
the ballot. |

But if some legislature felt that Williams might not be applied
in all cases (and, in fact, a companion- case to Williams held that
a party which had made little or no effort to comply with Ohio law,

and was tardy in seeking judicial relief, was not entitled to a
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ballot listing22would it be justified in not adopting the national vote
plan? It wouldn't, if it otherwise felt direct popular vole was the
best way to elect a Fresident and should be implemented, To refuse
to adopt the national vote plan because some state might succeed in
keeping a legitmate national candidale off the balloﬁ would mean giving
that state the power to play dog=-in-the~-manger, and to decide — for
31l states — whether they wanted a popularly elected President, There
is a more important reason why they should still adopt the plan, how-
ever, Although a popular vote plan that did not guarantes every voter
in the nation a full choice would be an imperfect system, it would be
hard to claim that the isolated instances in which Williams would not
be Applied would make the national vote plan more imperfect than the
present system, which distorts the voting power of every citizen in
every election, Additionally, as has been seen, the adoption of the
national vote plan would strengthen the rationale of Williams, and
make it even less likely taht a candidate could be kept off the bal-
lot.

5. _The Lock of Federal "National Count" Iegislation,

Unlike the problem of getting candidates on the ballot, for
which a judicisl remedy is readily available, the problem of counting
the popular vote will require a legislative solution. The most ob-
vious difficulty here, that of obtaining an official national vote
count, is really no problem at all, Congress has already provided that
each Governor shall file with the Administration of General Services
a list of all candidates for elector and the votes received by sach,

These certificates are to be "open to public inspection", so that con-

zigocialist Labor Party v. Rhodes, 393 U,S., 23, 89 S, Ct,
5, {1968).
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piling the national popular vote totals would entail no more than ad-
ding vp the various state returns.23 Each state adopting the mational
vote plan could require their chief electlions officer or his author-
ized agent (presumably the Administrator of General Services, if he
were willing) to compile national totals from these official rsturns,
and then officially notify that gtates electors of the national popu=-
lar vole winner,

But there are two difficulties involved in counting the national
vote that do pose a2 problem, First, the returns in ons or more states
may not be final by the time the electors meet in mid--De-cember.24 In
that event there would be no officlal state results which could be
included in the national totals, Ard secord, the national totazls may
be so close that the popular vole winner is in dispute, Normally this
would call for a recount, but the states adopting the national vote
plan could do no more than order recounts within their own borders,

If other states, where one electoral slate was a clear victor, chose
not to go to the trouble and expense of a rocount they could not be
compelled to do so,

The most obvious ard by far the best, solution to these prob-
lems would be for Congress to pass a "National Popular Vote Count Act”,

Such an act would be well within their authority to regulate federal

233 1,s.C. B6,

24Like election day, this day is set by Congress, It is
the "first Monday after the second Wednesday in December" (3
U.5.C. B7) which will alwvays come forty one days after elaction
day,
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elections,25 and should contain provisions for the official compila-
tion ard dissemination of the national porular vote, procedures for
determining when recounts would be necessary, regulations for such
recouvnts, and (to fit in with states using the national vole plan)

rovisions for delaying the meeting of electors until such recounts
were completed,

Even if Congress fails to enact such a law, however, the states
would be able to adopt the national vote plan, with but one proviso
limiting its effectiveness in extremely close elections, The first vote
count problem, that occuring when stats "X" has not finally deter-
nined its own popular vote totals, would present a real problsm only
if the national totals were close, The chief elections officer in
the national vots plan state could be glven sufficient statutory dis-
cretion to find from state "X"'s unofficial or prsliminary totals that

26

the final state "X" totals would be within a certain range. Un-

less the national totals were close the national popular vote outcome
could not be affected by any final state"X" totals within this range.
The real problem with the national vote plan would come when

the national totals were extremely close and, since this is assuming
the lack of any Congressional action, there would be no procedure for
a recount. Such a close election could arise either if the national
T 258es, for example, 42 U,S.C. 81973 bb et seq. (granting

18 year olds ths right to vote) or 18 U.S.C. 591 et seg. (regu-
lating various election practices including campaign experditures,

intimidation of voters, etc.).

261f for any reason he could not obtzin state "X"'s unof-
ficial returns directly, he could be directed to use the figures be-
ing reported in the media, as compiled by the News Election Service,
For official recognition of the role the media play in Presidertial
elections, ses Oregon Revised Statutes §249—368.
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totals were completely tallied and showed a close result, or if the
natlonal totals were incomplete and the range within which the nis-
sizg state returns were likely to fall (as found by the chief elec-
tions officer) indicated that the final result might be close. In
either event, the chief elections officer would not be able to cer-
tify a notional popular vote winner to his state's electors, The solu=
tion to this problem would require a tri-partite legislative finding
with respect to close elsctions, The legislatures adopting the na-
tional vote plan would decide, in effect, how close is "close", Since
American elections, by and large, are accurately counted, ard since
recounts only rarely change the outcome of even extrenely close
races,27 it is suggested that any count in which the leading candi-
dates were separated by 0,25 of the total votes case (a margin 22%
grezter than the 1960 Kenn;dy-Nixon race) be accepted as wvalid for
the purposes of determining who won., Conversely, when the count shows
a separation of less than 0.08% or 0.1% (% to geof the Kennedy-liixon
margin) it should be regarded as being too close to determine who resl-

‘1y won, And finally, for cases in the intermediate range (from 0.08%

or 0,19 to 0,29 ) the chief elections officer should be given discretion
to declare that the leader is the winner, or that the election is too
close to call, The factors he should be directed to weigh before mak-
ing this decision should include two principle criteria, First, the
closeness of the results, It obviously makes a difference if they are
at one extreme or the othér of this intermediate range. Axnd secord,

the extent to which the results in various states are being attacked
Z7Peirce, at 286, |
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as fraudulent or erronsous, along with the probable validity of such
attacks, the number of votes involved, ctc.28 Additionally, to les=-
sen the possibility of conflicting findings in different states, he
should bs directed to reach his decision only after consultation with
the. chiel election officers in the other national vote plan states,

This broad grant of discretion to the chief election officers,
which in effect gives them the power to dscide who was elected Presi~
dent, may be opposed as being illegal or at least unwise, It ap-
pears to be legal, however, for broad discretion, even more broad than
that outlined here, has already been granted to state elsctions of-
ficers to decide who will appear on Presidential primary ballots.29
Nor is this grant of discretion wmwise, for although the national vote
plan would vest it at the final and decisive stage of the election
process, it is inescapable that someone or some board will always have
to be given the power to declare the wimmsrs in close elections, Per-
haps, owing to the importance of the Presidency, it would be better to
glve this power to a non-partisan elections board or the stete Su-
preme Court; that is for the legislature to decide ~—this paper has
riot used "chief slections officer” with the intent of prediuding such
a legislative cholce.,

This discretion must be completely distinguished from the other
situation where a few men could have the power, in a close election,
T 2BA statute directing him to evaluate this information, as
reported in the national mediz, would almost certainly be valid, See
Oregon Revised Statutes 8249-368,

290regon Revised Statutes 82,9368 grants "sole discretion"”
to the Secretary of state.
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to decide the Presidency. That is the situation when electors defect.
Thers, a handful of people, responsible to no electorate, decide on
their own whim who they will elect President, By comparison, what is
proposed here is for a few puﬁlic officials, experienced in administer=-
ing and evaluating elections, to decide = pursuant to standards adopted
by the legislature — who has been elected Prsident by the voters. There
can be no comparision between these two situations,

This analysis has narrowed the scope of the problem of close
elections, but it has not solved it, What if the election is, by
actual count or by finding of the chief elections officer, too close
to call? It is at this point that the national vote plan will not
work, for electors can not cast thelr votes for the winner unless the
wimmer is known, and under this hypothesis — a close race and no pro-
vision for a national recount—— the winner is not known. The national
vote plan should still be enacted, with the proviso that in any such
elose election the electors should vote for the winner in their state,

This solution is imperfect, and the reasons why it is reccomend-
ed should be understood, The other two possible solutions would be
to simply declare the leader the wimmer, or to vest the chief electlons
officer (or someone else) with the responsibility to determine the
wimmer, Vesting this responsibility would be unwise, because it ap-
pears doubtful that in any election this close a state official could
obtain enough aceurate and unbiased information about the conduct of
the election in the 49 other states to be able to make anything more
than a guess about who really won, In view of the overriding im~

portance of the Presidency it would not be appropriate to have such



84
an extremely close election decided by men who could not have the facts
needed to make an intelligent decision,

The second possibility, that of simply allowing the popular
vote leader to be elected, would be quite similar to the rsccomended
solution of reverting to the present electoral system, Both plans
would rather arbitrarily select a winner when, by definition, the
vote count would be too close to do so, And both, being automatic
and impersonal, would be better than allowing elections officials to
do so, Flection by the present sysfem is preferred because in such
2 c¢lose election the premium on fraud would be less under it than un~
der a direct vote election where no recount was possible, This may
appear surprising, in light of the fact that the current electoral
systen is condemned because it exaggerates the effect of fraud and
error, Such exaggeration'obeccurs; however, only when the results in
a given state are so close that they can be changed by fraud,

In an extremely close national election two facto¥s would work
to make any fraud less significant when counted state-by-state than
when counted nationally. First, by definition the national vote is
so close that it is analagous to a single state, in that any fraud
anywhere could well be enough to change the outcome. Second, though
the results in one or two states will probably be equally close, the
results in most states will be much more one-sided; it is only in
the aggregate that they will be close. In each of these states, there-
fore, the likelihood that fraud could affect the outcome would be
less under the winner-take-all system — operating solely within the

state — than under the much closer aégregate national count,
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Although using the present system in an extremely close elec-
tion can be seen to be better than any alternative, it does ralse a
serious question aboubt the national vote plan. Famely, why bother
with it al all? I{ is only in a close election that the current sys-
tem can misfire and elsct a popular vote loser, and the national
vots plan will revert B the current system in just that sort of
close election, Thers zre four answers to this question. First, Con-
gross may well enact a national recount law, Importantly, the likeli-~
hood of its doing so will be increased if the states adopt the national
vote plan, which would require an accurate determination of the popu-
lar vole and thereby point up the need for a recount law, Second,
there are close elections and there are close elections, In extremely
close elections (such as 1960) the national vote plan may not preclude
using the existing elsctoral collegse, but in most close elections
(such as 1948 and 1968) it will, Third, the only elections in which
the states would revert to the current statewide winner-take-all sys-
tenm wonld necsessarily be extremely close. And though in such cases
the popular vote winner might not be elected, the reason for this is
very basic: 1in any slection that close nelther the current system
nor the national vote plan could determine the winner without a re-
count, Fourth, and most important, the mational vote plan will cor-
rect the other defects of the electoral college even if in a rare
close election it can not guarantee a popular vote winner, If the
national vote plan were adopted, candidates would campaign for a
popular majority by placing equal emphasis on all voters, Voting

power, though it might become unequal if the election were decided
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urder the present electoral college, would be treated as egual during
the campaign, ard this alone would be a significant improvement over
the present system, Moreover, such a campaign would remove the twin
distortions that the present system creates in the two-parly system,
those of aiding one-party political structures where they exist, ard
of aiding third party cardidates in Presidential elections. In short,
the national vote plan, in the absence of a national recount law, would
not absolutely preclude the election of a minority FPresident, but it
would preclude this from happening unless the two contenders finished
in a virtual dead heat, and it would correct the other defects of the
electoral collegs..

6, If No Candidate Receives a Majority

The next question that can be ralsed against the national vote
plan, and one closely related to the vote count problem, is what to
do if no candidate receives a majority — or some lesser psrcentage —
of the popular vote, This, in effect, is the problem of what to do
about the current contingent election procedure, in which the House
elects the President if no candidate receives an elsctoral majority,
The best answer is simply to elect the candidate with the most votes,
regardless of how many he has, Americans have come to realize that
Presidents will rather frequently have less than a majority of all
votes casty +this has happened in fifteen of the thirtyhseﬁen popular
vote elections, including three of the last six,-° What they do not
want 1s for a2 President to be elected with less votes than his major
opponent, something that has happened in three of the fifteen elec-
T 30Peirce, at 304~308,
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tions,

Any other proposal for dealing with a plurality winner, as
opposed to a majority winner, would have highly urdesirable side-ef-
fects, The APA proposal for a direct vote amendment, in which there
was to be a nationwide run-off election if no candidate got 407 of
the vote, could not, of course, be instituted by states adopting the
national wote plan, More fundamentally, however, this proposal has
been widely attacked on its merits, and is one reason why electoral
reforn has been stalled in Congress.31 The primary thrust of these
attacks is that a run-off procedure would lead to & proliferation of
candidates on the first ballot, If people have only one chance to
vote most of then will tend to support a candidate wi£h at least an
arguable chance of winning, as to do anything else would leave them
with no real influence at all in the election, Bul if there was to
be a run-off, people would be nore likely to "vote their convictions"
the first time, confident in the knowledge that they would still have
another chance to cast a "real" vote; besides, if the field were wide-
open enough, their man ﬁight make second place and get in the run—off, 32
This system would draw support away from the centrist candidates on
the first ballot, and towards the more extreme carndidates, aﬁd would
therefore increase the likelihood of run-off between two candidates
supported by only narrow segments of the electarate, For example,
one can envision a run-off in 1968 between Gov, Reagan and Sen,
MeCarthy — a choice that would have left most voters unexcited, to
T JlEagleton, Direct Election vs, Vox Populi, 56 ABAJ 43,

Hid
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say the least.

The other two proposals for deciding an election, if no candi-
date gets a given porcentage of the vote, are scarcely any better, One
would use some variety of election by Congress, but the three times
Corgress has been involved in choosing a President (in 1800, 182L ard
1876) point up all too clearly the Framers' fears that "intrigue, cabal,
ard faction" would dominate such an election. The other plan would re-
vert to some form of irdirect electoral mechanism, but this suffers
from the obvious defeet that, in order to obtain a national leader
when no cardidate polls enough votes to claim that role, such a sys-
tem could well eleét a man who received even less votes.

The alternative proposed hers, that of electing the man with
the most votes regardless of how many he has, is far supsricr to these
other plans, Although an electoral system in which a candidate can
win with too few votes to constitute a clear mandate is imperfect,
such a system is better than the other alternatives of indirect elec-
tion, Congressional elsction, or run-off popular election, Perhaps
most important of all, a straight forward direct vote would all but e-
liminate the chance that no candidate would get a mandate, After so-
liciting testimony from both political scientists and politicians the
ABA Commission coneluded that a 40% vote was a sufficient mandate to
govern ard to provide national unity.33 The only election in
which no candidate received 40% was in 1860, when Lincoln fell just
short with 39,8%, and he almost certainly would have done better if
he had not been kept off the ballot in ten of thirty-three states,

“33Electing the Presidemt: A Report of the Commission on Elec-
toral College Reform, American Bar Association, January, 1967,

3b’Pe:i.rce, at 137 ard 305,
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As it was, that election can rightly be said to have been a sympton,
rather than a cause, of the fact that no candidate could provide na-
tional unity. It is thersfore extremely unlikely that another candi-
date will poll less than 40%, even under the current system, And
adopting direct popular vote would make this more unlikely by remov-
ing many of the incentives for forming a third party rather than sup-
porting one of the major candidates. This conclusion is supported by
evidence gathered from campaigns for state governor, which, of course,
are direct vote. lLooking only to the thirty most compstitive states,
in the 170 gubernatorial elections from 1952 to 1964 no winning candi-
date received less than 403 and only two received less than 453,35

In adopting the national vote plan, therefore, the states would
assure that a condidate has an electoral majority and would eliminate
the present system's use of a House election when no candidate got
such a majority. Though they would be taking no affirmative action
to deal with the possibility of no candidate receiving a sufficient
popular mandate, there 1s really no desirable action they could take,
Ap? by instituting direqt populgr Yote thgy would be reducing as far as
possible the chance.tgaf a-winniﬁg cénéidate would have an insufficient
mandate,

7, The Problem of Irndependent and Defecting Electors.

The final objection to the national vote plan is that since it
retains the individual electors there is no assurance that it will
work, The irdividual electors may still run as independents, and thus

bargain for the Presidency, or they could still defect, and thus usurp
~ 3%14., at 295,
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to thenselves the power to choose the Fresident, Treating first the
problem of the independent elector, it is readily apparent that they
could still be used, Nothing the national vote plan states could do
would praclude lndispenient slates rumning and winning in other states.
But the likelihood of this would be nil, for by insuring that the popu-
lar vote winner would be elected President the plan would deprive the
indeperdent elector of his spscial bargaining power. No more voters
could be expected to throw their vote away on such an independent slate
than now do so on the true minor party slates,

The secord objection to retaining electors is that they will
retain their independence. Therefore they would still be able te
vote for whomever they please and frustrate the public's will. The
short answer to this objection is that, although this 1s admittedly an
urdesirable situation, it is no worse than the present system. It is
even some better. For urder the national vote plan the vast majority
of electors will, as now, honor their moral duty te vole as expected.
And since they would be voting for the national popular vote winner
electoral majorities would become even greater. Thersfore the number
of defecting electors that would be necessary to change the outcone
would become greater, and the chances would become much less that this
many electors would defect,

There is, moreover, a strong chance that the electors could be
legally bound to vote for the. national winner. Before discussing the
underlying legal issue, it would be well to consider the practical
problems involved in enforcing such a law, Court action does not ap-

pear to be a practical solution, There is, to begin with, a "close
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guestion" as to whether a suit to enforce such a pledge is even Justi-
fiable, or whether it would be a "political question".36 But even if
it is justiciable, there would be no case or controversy unless an
elector had indicated in advance that he planned to defect. And if
he had been so considerate as to indicate this, neither mandamus or
injunction would be an effective remedy: if the elector violated a
a mandamus order no one would be able to re-cast his ballot for the
right ecandidate, and if an injunction were issued to prevent his vot-
ing for another he could abstain and not vote at a11.3? On the other
hard, if he defected but gave no advance indication of his plans, any
post~vote legal action would have to be brought against Congress, who
must officially count the votes.38 Ard if a suit directly against the
elector is close to being a non-justiclable political qusstion, a
sult against Congress is almost certainly one.39 And, even if this is
overcome, the fact remains that the only remedy is a half-way measure.
Congress can be enjoined from counting the vote, but it does not have
the power to re-cast it,

Judicial action is not the only way to enforce a law birding
electors., Congress itself has the power to decids whether an electoral
T 3For a thorough and well-reasoned discussion of the "politi-
cal question" problem, see A, Rosenthal, The Constitution, Congress, and
Presidential Elections, 67 Michigan Law Review 1, 26-30 (1968).

37Kirby, supra n, 12, 27 Law and Contemporary Problems at 509,

383 v.s.c. B1s,

3%osenthal, supra n. 36, But ses the Adam Clayton Powell
case, where the Suprems Court held that it was justiciable, in spite
of the Constitutional provision (Art I, 85) that "each House shall
be the Judge of the .,. Qualifications of its own Members®, to re-

view the exclusion of a member, Powell v McCormack, 395 U.S. 486,
89 5. Ct. 1946 (1969).
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vote has been "regularly given", ard to "reject" 1t if it hasn't M0
However, the one time it was asked to take such a step against a
defector's vote (after the i968 election) it refused to do so, al-
though in that case there was no state law requiring the elector to
vote as expected.41 But even if a later Congress should distinguish
this case and decide to reject a defector'’s vote, it would still lack
the power to affirmatively re-cast it 42

Thus, even if the national vote plan was adoplted, and electors
were legally required to vote for the mational wimnner, neither the
courts nor Congress would be able to effectively enforce such a law.
The one procedure that could insure that all electoral votes were cast
as directed would be to make the electors' appointment conditional
upon the "good amd faithful performance of their duties”, If any
elector failed to vote as expected he would be deemed to have default-
ed in the performance of his duties and would immediately forfiet his
office.*3 The resulting vacancy in the elsctoral college could be
filled on the spot; most states, pursuant to a federal statute auth-

4k

orizing the states to fil1 electoral vacancies,” already have statutes

delegating to the electors themselves the power to fill a vacancy.a5
— 803 u.s.c, Bis,
41115 Cong, Rec. 170 and 246,
42Rosenthal, supra n, 36, €7 Michigan Law Review at 33.
uaKirby, supra n, 12, 27 Law and Contemporary Problems at 509.
Wisys.c. 8,

u5Peirce, at 128, On at least some occasions the electors who
show up have been seen "scouring the hallways of the state capitol for
1likely candidates"” to take the place of their absent colleagues,
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The objection to such a conditional appointment is that the -

electors' votes would have to be given openly, while the Constitution
directs that they shall "vote by ballo ".46 The most logical con-
struction of “"vote by ballot" would require some form of secret vot-
ing47 and, although in many states the electors vote opernly or even
orally,48 a state law providing for conditional appointment would prob-
ably be challenged as violating this Constitutional directive, A pos-
sible way around this would be to use secret voting, but to declare
the whols slate to have forfieted fheir offices 1f any vote is mis-
cast, and then empower the Governor or Secretary of State to appoint

a whole new slate, This would preserve the sscrecy of the individual
ballot, while insuring that all electoral votes were cast as dir-
ected, The counter-argument to this, of course, is that the ballots
are “cast" as soon as they are marked, and to have any sort of veri-
fication — whether singly or collectively — before formally "count-
ing"” then would violate the Constitutional independence of the elec-
tor.

It is at this point that one reaches the central legal issue
involved in trying to bind electors. That is whether a pledge, en-
forced either by 2 corditional appointment or by some other means, is
even permissible, or whether it violates the elsctor's Constitutional
duty to exercise hls own best judgment., In other words, does the
T B&y.5. Const,, art II, S1; Amend XII,

47The Random House Dictionary for example, defirnes “ballot" as
"the means of secret voting”, but also as "voting in general”,

48peirce, at 129. The fact that electors do not always ballot
secretly lends support to the theory that "vote by ballot” does not
reqiire secret voting. See Smiley v Holm, 285 U.S. 355, 369, 52
S. Ct, 397, 400 (1932), to the effect that customary official action
can help interpret the true meaning of legal phrases.
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Constitution make the electors totally indeperdent, beyond any limit~
ation by the states that appointed them, or beyond even any self-im-
posad limitation? It seems inconceivable that the Framers, who cre-
ated such an otherwise perfect system of checks and balances, intended
to place the election of the President in the hands of men who would
have to answer to no one but their own consciences, All other public
officials must answer to their colleagues; additionally, the execu~
tive and the legislature must answer to one another, and to their
electoratess; even the judiciary, albeit inmdirectly, amd collectively
instead of individually, must answer to the executive and legislature
which appoint them., Would it be consistent wi‘hﬁ this intricate struec-
ture to place the electors beyord any control at all?

A better view would be that the states, whose broad power to
"appoint" is limited only by the requirements of equal protection if
they provide for appointment by popular election, have the power to
appoint electors who will be bound to act as agents for the public
rather than free to carry out their own will, This conclusion is
supported by two facts of constitutional history. First, the elec-
toral college was a "deliberately vague ... c:csmpromise"L"9 that, by
leaving the manner of appointment to the states, was designed to al-
low as many people as possible to read their own schemes or preferences
into the system. In binding the electors, therefore, the states would
not be going beyond the broad powers they possess as part of their
Constitutional power to ai:point. Second, and more important, the
Framers seem to have assumed that the real power to choose the Presi-

o6 ZI9Rirby, supra n, 12, 27 Law ard Contemporary Problems at
506.
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dent would lie with those wﬁo were given the power to choose the elec-
tors, Implicit in both the argument that the President was to be popu-
larly elected "through the medium of electors",5o ard the opposing
argument that he would owe his elsction "to the state governments",51
is the assumption that the electors would be chosen because they would
carry into effect the wishes of their electorate — whether the general
public or the legislature, Although Hamilton apparently felt different-
ly, that the electors would be largely independent.52 his position 1s
weakened both by the mumber of those who seemed to assume that the
electors carry out another's will and by the amazing speed with which
electors came to bs bound, Ali but a handful of electors were faith-
ful in electing Adams, the second President, and none at all defected
in electing Jefferson, the third.53 And when Jefferson and Burr tied,
the calls for reform were aimed not at insuring elector independence
but at instituting separate elector ballots for President and Vice-
President.54 This series of events, which occured so soon after
ratification that they have almost Constitutional significance, is
far more consistent with the view that the electors could be bound
than it is with Hamilton's view of independence,

T 53U J, Elliott, The Debates in the Several State Conventions
on the Adoption of the Federal Constitution (24 ed, Washington,
1836) 304,

513 14, 488,

527he Federalist No. 68 (Cooke ed, 1961) 458, See generally
Chapter I, supra.

53Peirce, at €4-68,

5“Peirce, at 71-74, makes no mention of electer irdepenience
in reviewing the arguments on electoral reform that followed the
election of 1800,
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There are, then, no less than five reasons in the Constitution
and in Constitutional history which support the principle that states
may, if they choose, bind their electors. These are the deliberately
vague. provisions of the Constitution and the virtual blank check given
to the states with regard to the manner of appointment, the fact
that unlinitable elector powsr would violate the principle of checks
and balances, the number of Framers who implicitly assumed that elec-
tors would not be independent, the speed with which the electors lost
any independence they might have had, and the lack of any public dis-
pleasure with this loss of imdeperdence.

The opposing evidence consists only of Hamilton's statement,
which is more than offset by the opinions of other Framers, and the
crucial "vote by ballot" language. While this language is in the
Constitution itself and must be given substantial weight, it must be
renembered that this phrase does not necessarily preclude scme form of
open voting or vote verification.55 More importantly, the states'
broad power of appointment is also in the Constitution, and Zek con-
temporaneous historical events seem to favor a power of appointment
that includes the power to bind, If this Constitutional power of
appointment does include the power to bind, then it must be presumed
that such "bindings" are to be enforceabls, And since the only meth-
od’ of enforcement would be a conditional appointment, whereby an
elector forfiets his office if he mis-casts his vote, "vote by ballot"
can not be construed to prevent some sort of verification — secret
or public — of an elector's vote before it 1s formally "counted",

A11 this, of course, does not mean that electors are Constitutionally

S5See n, 47 supra.
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bourd; 1t merely means that states have the Constitutional power, if
they choose to exercise it, of binding their electors,

An alternative argument, based on the notion of estoppel and
not resting on the power of the state to appoint electors, can also
be used to justify state laws that bind electors. Even if the elec-
tor's indeperdence is Constitutionally sacrosanct, beyend the realm of
state interference, it is still possible for the individual electors
to pledge themselves to vote for a given candidate, This pledge may
be explicit, as in cases where the party requires some sort of "loyal-
ty oath" from its elector candidates.56 In any event, though, such
a pledge may be implied from the elector's silence or non-denial of
8 pledge in the light of long-established historical precedent, at
least in the thirty-five states that don't even print the electors'
names on the ballot, and most likely in the fourteen more that print
the candidates and the electors tOgether.57 Relying on these pledges,
end noting the lack of any adequate judicial remedy to compel obed-
ience, states would be justified in passing a statute reqﬁiring the
elector to forfiet his office if he didn't honor them., Thus the
state would not be binding the elector, but instead would be providing

the means, on behalf of its citizens, whereby an elector who had

56In Ray v. Blair, 33 U.X. 214, 72 S. Ct 65 (1952), the
Supreme Court overruled the Alabama Supreme Court and held that these
party oaths were Constitutional,

'570n1y Alabama prints only the electors, with no mention of
the camlidate on the ballot, 11k Cong, Rec, 21057 (1968),
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bound himself, explicitly or implicitly, could be held to his worcl.58
To overturn such a statute would require a judicial determination that
elector independence was a Constitutional mandate, giving the elector
broad powers that he could not abdicate, Especially in light of the
early Constitutional history of the electoral college, this type of
finding would appear to be extremely unlikely,

Lending support to the conclusion that either the power to ap-
point, or the power to endorce the elector's own pledge, do give states
the power to bird their electors is the fact that at least seventeen
states have passed statutes purporting to do so. Significantly, Con-
gress has too, in its capacity as legislature for the District of
Columbia.59 A1]1 statutes carry a presumption of Constitutionalityéo,
and while common or widespread statutes are not necessarily Constitu-
tional, the fact that many different legislatures have reached the same
result must certainly create a very strong presumption in their favor.
And this presumption is even stronger when the statutes in question
do not break new legal ground, butb merély regularize the electors’
long-standing refusal to exercise any indépendent discretion in vot-
ing for President, and to vote instead as the public expects them to,
T 5BSupport for this position is fourd in Ray v, Blair, supra n,
56, where the Supreme Court said "Surely [E candidate for 91;E§EE7
may voluntarily assume obligations to vote for a certain l?residentiai]
candidate®, (343 U,S, at 230, 72 S. Ct at 662) If the elector is
"obligated"” presumably this obligation is enforceable, but the fact
remains that the Court specifically declined to review the enforce-
ability of pledges. (fn. 10, 343 U,S. at 223, 72 5. Ct at 658),

59%0or a table of the law in all 50 states, and the District of
Columbia, see 114 Congressional Record 21057 (1968).

60McDonald v, Bd of Election Commissioners of Chicago,
394 U.S, 802, 809, 89 S, Ct, 1404, 1408 (1969).
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As chief Justice Hughes recognized, "General acquiescence can not jus-
tify departure from the law, but long and continued interpretation in

the course of official action under the law may aid in removing doubts

v 61

as to its meaning”.
And even if, on one pretext or another, it should be held that
thers was no way to bind electors, it must be remembered that the na-
tional vote plan, with unbound electors, would still be a major im-
provemsnt over the present electoral college, with unbound electors.
There is every reason to believe that under either system almost all
elec@ors would honor their pledges. And & system in which most elec-
tors voted for the national popular vote winner would be far pre-
fersble to the current system, with the unequal allocation of elec-
toral votes, the many distortions produced by the winner-take-all sys-

tem, and the possibility of a close electoral result where a few elec-

L -
tors could change the outcome.62

61Smiley v. Holm, 285 U.S. 335, 369, 52 S. Ct, 397, 400 (1932),

62This discussion on the legality of binding electors has omit-
ted ary discussion of the several cases in the field, This has been
because there are only a few cases and none are really helpful, The
one case where the issue of elector indepsrdence arose squarsly was the
advisory Opinion of the Justices, No, 87, 250 Ala, 399, 34 SO 2nd 598
{1948), which invalidated a state binding law and held that electors
were Constitutionally independent, Four years later the Alabama
court relied on this opinion in Ray v, Blair, 257 Ala, 151, 57 SO 2nd
395 (1952), holding that for a political party to bind its electors
also violated the Constitution. But this holding was reversed by the
Supreme Court, Ray v. Blair 343 U.S. 214, 72 S. Ct, 654 (1952), which
held a party pledge was a permissible incident of party disciplire,

Tt declined to discuss, however, the larger questions of whether the
pledge was enforceable, or whether a state law -~ as opposed to a par-
ty cath —- would be Constitutional,

There are only four other cases, In two, the courts give dicta
to the effect that electors are independent (Breidenthal v, Edwards,
57 Kan 332, 46 P 469 (1896); State ex rel Back v, Hummel, 150 Ohlo
St, 127, 80 NE 2d 899 (1948) but in the other two there is dicta to
the effect slectors are —- or may be -- bourd (Thomas v. Cohen, 146
NY Misc 836, 262 MYS 320 (1932); State ex rel Nebraska Republican
Stsate Central Committee v, Wait, 92 Neb, 313, 138 NW 159 (1912),
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C. ADVANTAGES OF THE NATIONAL VOTE PLAN,

After this discussion on the possible objections to the nation-
al vote plan it would be helpful to weigh those objections against
the advantages, How does this plan compare against adopting a Cons-
titutional Amendment to achieve direct vote?

The advantages of an Amendment are that electors would be ab-
olished for good, and that Congress — in adopting the Amendment —
would presumebly also adopt a National Ballot Act and a National Vote
Count Act, These advantages, however, are only slightly greater than
the national vote plan's answer to these problems. Defecting elec-
tors would pose only a theoretical problem, because electoral majorities
would become much larger and the chance that the outcome would be
changed by a large number of defscting elsctors would be virtually e~
liminated, Additionally, it appears probable that the electors could
ba legally bourd, ard this would eliminate the problem of defecting
electors as effectively as if electors were abolished. The problem of
a national ballot has been solved by the Supreme Court in Williams v,
Phodes, Although judicial remedies are not as efficient or as simple
as legislatively proscribed procedures, the fact remains that any
logical reading of Williams makes it clear that any serious Presi-
dential candidate can not be kept off the ballot by unduly restrictive
requirements, Finally, a national count, accurate enough to determine
the winner, already éxists in all but the closest elections, The
chance that we will have another election this close before Congress
would pass such a law on its own is relatively slight. And even if

there is such an election, the effect on our political life of hav-



101
ing an uncertain result in an extremely close election would be far
less serious than the distortions caused by the current electoral sys-
tem in every election.

With these three minor exceptions, then, the national vote plan
would bring a2bout direct popular vote just as effectively as would a
Constitutional Amendment, But there are also two advantages to the plan
which, on balance, make it the superior alternative, The first of these
is coldly pragmatic: the national vote plan stards a much better chance
of passage than does an Amendment, There are many plans of electoral
reform before Congress, and each has strong adherents, In addition to
the four mejor plans discussed in this paper there are variations ard
combinations of these plans that are too mumerous to mention, The
chance that any of them will obtain a two-thirds majority of each
house, ard then be ratified by three-fourths of the states, appears
very slim, The national vote plan, on the other hand, can be adopted
if states with only 120 or so eletoral votes enact it,

The secord reason for preferring the national vote plan is
far more substantive, This is the fact that since it is enacted by
the states, without the necessity of a Constitutional Amerdment, it
can also be repealed by them if for any reason it does not work, Many
objections to direct vote are built around the theme that it is too
great a departure from current practices and that therefore its full
consequences can not be predicted in advance, Because of this, the
reasoning goes, we are better off keeping a known, if imperfect, sys-
tem then we would be to replace it with another, one that could fun-

damentally alter the distribution of political powsr, the interplay
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between President and Congress, the two-party system, and the liks,
Although the available evidence strongly indicates that these fears
are greatly exaggerated,63 if they do have merit the national vote
plan is an ideal solution, If direct vote becomes a reality, and any
adverse effects do develop, it will be much easier to repeal the na-
tional vote plan and return to the current system than it would be
to pass another Constitutional Amendment.

For these reasons, then, electoral college reformers should
try to obtain the passage of the national vote plan, It is the vir-
tual equal of a Constitutional Amendment in its substantive effects,
while being much easier to repeal if some unknown evil lurks in dir-

ect election,
D, SUMMARY

The need for electoral reform has been recognized for nearly
150 years, but the reformers have always been too divided to pass a
Constitutional Amendment, Since the current electoral system is as
much the result of state law as it is on Constitutional provisions,
there is no rsason to rely exclusively on reforming the Constitution
when reforming state laws can be just as effective,

The states should amend their election laws to have their
electors vote for the national popular vote winner, not the state-
wide winner, This "National Vote Plan" would not eliminate the of-
fice of elector, but in all other respects it would result in de
faclo direct popular vote, since a popular majority would be nec~

See Chapter III, supra,
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essary in order to win the necessary electoral votes, States clear-
ly have the power to pass such a law under their broad, Constitu-
tional power to "appoint" electors., In taking this action they would
be recognizing that the President has become a vital national official
who should rightly be chosen by all the people, ard that the current
electoral system subverts this objective, By adopting the national
vote plan they would be making perfect their existing public policy,
as reflected in the laws giving the people the right to choose the
electors, that the President should be popularly elected,

This plan would become fully effective if states with only
120 or so electoral votes adopted it. It is no more essential to have
all, or even half, of the total electoral votes to make direct votse
a reality than it is to have all, or half, of the total stock to
control a corporation, Nor would there be any adverse effects if
states with less than 120 votes adopted the plan, for the only effect
of tying some electoral wvotes to the national popular vote — while
most are still awarded on a state-by-state basis — would be tb make
candidates even more aware of the importance of all votes and less
likely to structure their campaigns around "key" of "safe" states,

The problem of making the national vote meaningful, by as-
suming that voters in all states have the right to vote for all major
candidates, has been solved by the Supreme Court's decision in Wil-

liams v, Rhodes, This case recognized the electorates right to vote

effectively, and held it was a denial of equal protection for states
to unduly restrict their ballot,
Obtaining an accurate national vote count would be no problem,

as national figures could easily be compiled from the official state
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returns which must be filed with the federal government, The real
counting problem would occur if the national totals were too close
to be meaningful, Congress has the pover to pass a national recount
law to deal with this possibility, but if it fails £o do so the nation-
al vote plan could not guarantee a popular winner in extremely close
elections., Neither, however, could any other system that didn't pro-
vide for a recount, Modifying the national vote plan to revert to the
present system in such an election has the advantage of eliminating
2ll the defects in the current system except for the possibility of
a minority winner, while reducing as much as possible the chance that
fraud would determine the outcome.

A problem closely related to that of counting the popular votes
is what to do if no candidate receives a majority, The best solu-~
tion is to elect the man with the votes, regardless of how few that
is, Based on historical experience, both in Presidential and guber-
natorial elections, there is virtually no chance that a winning candi-
date would have too few votes to constitute a mandate, arnd this chance
would be reduced even further by a straightforward popular vote, with
no electoral college and no run-off,

The final objection to the national vote plan is that because
it retains the individual electors it can not work. This is not the
case, Although independent electors would still be possible, they
would become meaningless in an electoral system that declared the
popular vote winner to be President, Similarly, individual electors
would still be able to defect, but the chances of an election being
decided by defecting electors is far less if most electors vote for

the popular vote winner than it 1s if they vote for their state's



105
winner, More importantly, a close reading of the Constitution and of
Constitutional history indicates that the states have the power to
legally bind their electors to vote as expected, Such laws may be
based upon the states' broad power to "appoint" electors, or, in the
alternative, upon the states® power to enforce e~ on behalf of its
citizens —~ a pledge made by the electors to the voters, These laws
have already been adopted by seventeen states ard by Congress, ard
may be overturned only upon a finding that the Constitution enshrines
elector indéperndsence so strongly that both the states and the electors
themselves are precluded from any effective action to limit it,

The natioral vote plan, therefore, is seen to be a perfectly
workable system of electoral reform, It would completely eliminate
the distortions in voting power and other inequities produced by the
winner-take-all system, ard would lead to true national elections for
the Presidency.

Moreover, it would be far easier to adopt than would a Cons-
titutional Amendment, and far easler to repeal if any adverse effects
should develop, It should be adopted by the states,



